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SANTA MARGARITA WATER RIGHTS CONTROVERSY, 
CALIFORNIA 





FRIDAY, OCTOBER 5, 1951 


Hovse or REPRESENTATIVES, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 


SUBCOMMITTEE ON IRRIGATION AND RECLAMATION, 
Washington, D. C. 


The subcommittee met, pursuant to notice, at 10 a. m., Hon. Clair 
Engle (chairman) presiding. 

Mr. Eneiz. The subcommittee will be in order. 

We are here to consider a bill by our colleague, Representative Mc- 
Kinnon, of California, H. R. 5368, which authorizes the Secretary 
of the Interior to construct, operate, and maintain certain facilities 
to provide water for irrigation and domestic use from the Santa 
Margarita River, Calif., and the joint utilization of a dam and 
reservoir and other water-work facilities by the yor Rempenee of the 
Interior and the Department of the Navy, and for other purposes. 

This bill has the effect of carrying out two major recommendations 
of the Special Subcommittee on Irrigation and Reclamation which 
met at Fallbrook, Calif., August 13 and 14, of this year. 

(The bill referred to is as follows:) 


A BILL To authorize the Secretary of the Interior to construct, operate, and maintain 
certain facilities to provide water for irrigation and domestic use from the Santa 
Margarita River, California, and the joint utilization of a dam and reservoir and other 
waterwork facilities by the Department of the Interior and the Department of the Navy, 
and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of the Interior, through 
the Bureau of Reclamation acting pursuant to the Federal reclamation laws (Act 
of June 17, 1902, 32 Stat. 388, and Acts amendatory thereof or supplementary 
thereto) as far as those laws are not inconsistent with the provisions of this 
Act, is hereby authorized to construct, operate, and maintain such facilities as 
may be required to make available to Fallbrook Public Utility District for irriga- 
tion, municipal, and domestic use, seven thousand and five hundred acre-feet of 
water per annum from the De Luz Reservoir hereinafter described: Provided, 
That the Secretary of the Interior shall allocate to irrigation, municipal, and 
domestic use an appropriate share of the cost of the De Luz Dam and Reservoir 
and shall enter into a contract or contracts with the Fallbrook Public Utility 
District for the delivery of seven thousand and five hundred acre-feet per annum 
of water from said reservoir on terms and conditions prescribed by the Secretary 
of the Interior which contract or contracts shall, among other things provide for 
payment to the United States, upon such terms and conditions and for such period 
as the Secretary of the Interior shall deem proper, of charges which take into 
account (1) an appropriate portion of the cost of operating and maintaining the 
works, including the dam and reservoir and (2) an appropriate portion of the 
capital cost of such works (including, but without limitation, that share of the cost 
of the De Luz Dam and Reservoir which the Secretary of the Interior finds 
properly allocable to irrigation, municipal, and domestic use and such costs of 
rehabilitation, replacement, and betterment as are required from time to time 
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and as the Secretary of the Interior finds to be beyond the ability of the water 
users to pay as an ordinary operation and maintenance charge) which contract 
or contracts shall be renewable, under such reasonable terms and conditions as 
the Secretary of the Interior shall specify, at the option of the contracting body or 
bodies: Provided further, That the contracting authority herein granted shall be 
alternative to, and not exclusive of, such authority provided in the Federal 
reclamation laws and if, in lieu of contracting as hereinbefore provided, a repay- 
ment contract is entered into under section 9 (d) of the Reclamation Project Act 
of 1939, the general repayment obligation shall be spread in annual installments, 
which need not be equal, in number and amounts satisfactory to the Secretary 
of the Interior, over a period not exceeding fifty years, exclusive of any develop- 
ment period: Provided further, That the Secretary of the Navy shall operate the 
dam and reservoir for the storage and delivery of water to the Navy reservations 
located on the Rancho Santa Margarita in San Diego County known as Camp 
Pendleton and to Fallbrook Public Utility District pursuant to this section in 
accordance with regulations to be agreed upon between the Secretary of the Navy 
and the Secretary of the Interior, which regulations shall conform to and be in 
harmony with the hereinafter-mentioned memorandum of understanding ; and the 
Secretary of the Interior shall transfer to the Secretary of the Navy from the 
payments made by the contracting body or bodies, funds equal to an appropriate 
portion of the operating, maintenance, rehabilitation, replacement, and better- 
ment costs of the dam and reservoir, such appropriate portion to be agreed upon 
between the Secretary of the Navy and the Secretary of the Interior and the con- 
tracting body or bodies: Provided further, That the Secretary of the Interior 
may transfer to any body or bodies contracting under this section the care, opera- 
tion, and maintenance of the facilities constructed by the Secretary of the Interior, 
under conditions satisfactory to the Secretary of the Interior, and the said body or 
bodies, and, with respect to such of the facilities as are located in the naval 
reservations, satisfactory also to the Secretary of the Navy. 

There are hereby authorized to be appropriated, out of any moneys in the 
Treasury of the United States not otherwise appropriated, such sums as may be 
required to carry out the purposes of this section. 

Sec. 2. That upon the completion of the construction of the dam and reservoir 
at the junction of the Santa Margarita River and De Luz Creek in the county of 
San Diego, State of California, authorized by title IT, section 201, and title IV, 
section 401, of the Act of Congress of January 6, 1951 (ch. 1212, Publie Law 910). 
the joint utilization thereof is hereby authorized by the naval reservations located 
on Rancho Santa Margarita in the county of San Diego, State of California, and 
by the Fallbrook Public Utility District, a public agency of the State of Cali- 
fornia, for flood control, conservation, and storage of water for irrigation, 
municipal, and domestic purposes, for the use and benefit of said naval reserva- 
tions and said Fallbrook Public Utility District on a basis of twelve thousand 
five hundred acre-feet per annum to the Navy and seven thousand five hundred 
acre-feet per annum to Fallbrook Public Utility District, all in accordance with 
that certain memorandum of understanding between the Department of the Navy, 
the Fallbrook Publie Utility District, Department of the Army, and the Depart- 
ment of the Interior, agreed to by representatives of said agencies at San Diego, 
California, December 14, 1949, so far as the same is not inconsistent with the 
provisions of this Act and as further hereinafter provided. 

Sec. 3. The Secretary of the Army, through the Chief of Engineers, acting in 
accordance with section 7 of the Flood Control Act of December 22, 1944 (Public 
Law 534, Seventy-eighth Congress), is authorized to utilize for purposes of flood 
control such portion of the storage capacity of the dam and reservoir as may be 
available. 

Sec. 4. All Federal officers in carrying out this and laws relating to water- 
resources development and utilization, including the furnishing of water to 
national-defense installations, in States or Territories lying wholly or partly west 
of the ninety-eighth meridian, shall proceed in conformity with the laws of such 
States or Territories with regard to the control, appropriation, use, or distribu- 
tion of water and shall not interfere with or acquire any vested right except upon 
specific authorization and upon due compensation being paid therefor. The pro- 
visions of this Act shall not be construed as affecting or intent’ed to affect in 
any manner whatsoever the provisions of section 8, Reclamation Act, 1902. 


Mr. Enour. A copy of the special subcommittee’s report on the Fall- 
brook hearing is on the desk of each member. 
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(Com™MitTree Nore.—Hearings were held at Fallbrook, Calif., on 
August 13 and 14, 1951, by a Special Subcommittee on Irrigation and 
Reclamation. The record was printed and is in the committee files, 
together with the printed report of the special subcommittee.) 

Mr. Enetx. To introduce the bill the chairman will recognize our 
colleague, Congressman McKinnon. 


STATEMENT OF HON. CLINTON D. McKINNON, TWENTY-THIRD 
CONGRESSIONAL DISTRICT OF THE STATE OF CALIFORNIA 


Mr. Eneix. Do you have a prepared statement ¢ 

Mr. McKinnon, I have a statement which I would like to make. It 
is not prepared. 

Mr. Ener. Please go ahead, Congressman McKinnon. 

Mr. McKinnon. First of all I would like to thank your subcom- 
mittee for your hearing on this particular bill and also to express 
my formal appreciation for the subcommittee hearing that your 
committee held in Fallbrook late last summer in connection with the 
Santa Margarita River suit by the Federal Government in an attempt 
to adjudicate the water of the river. 

I think that your committee hearing out in Fallbrook provided the 
people of that area with a chance to make known their wishes to Con- 
gress and their feeling in the matter, and I certainly think it did a 
lot of good. 

This bill, H. R. 5368, seeks to firm up with appropriate legislation the 
two major recommendations made as the result of your subcommittee 
hearings, which as I said, were held at Fallbrook. 

As you recall, your two major recommendations after the hearings 
were, first, to implement the memorandum of understanding drafted 
in San Diego and agreed to December 14, 1949, between the Fallbrook 
Public Utility District and various agencies of the Federal Govern- 
ment which sought to construct a dam at the DeLuz site on the Santa 
Margarita River for the usage of the Navy installation, for the people 
of Fallbrook, and for flood control under the auspices of the Corps 
of Army Engineers. 

The second point of your recommendation, as a result of your sub- 
committee hearing there, was to make it abundantly clear the control, 
jurisdiction, and distribution of water from streams such as the 
Santa Margarita in areas lying to the east of the ninety-eighth meri- 
dian are subject to State law. 

This legislation does not seek to infringe on any military needs. 
The people in San Diego County are familiar with the great im- 
portance of Camp Pendleton and the necessity for Camp Pendleton 
to have adequate water; but there are lots of times, and long periods 
in our history, where the military needs and beneficial intake to 
which it can be put at Camp Pendleton does not equal the 20,000 
acre-feet that the river wields over an annual period of time. 

Most of the waters in the Santa Margarita River are floodwaters and 
unless these waters are caught with some big dam, the people of Fall- 
brook, the Navy establishment, and others along the stream simply 
will not get the beneficial use of that water that will be provided by a 
dam. 

For many years the people of Fallbrook have wanted to build a dam 
on the Santa Margarita River. One of my first acts on getting to 
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Congress was to urge the construction of a dam for Fallbrook. At 
first, we considered the possibility of constructing a dam for Fallbrook 
only but a little later, after conversations with the Department of the 
Interior and the Navy, it was felt that we could perhaps put both needs 
together and have one dam for the people of Fallbrook, and for Camp 
Pendleton. 

We had many discussions and finally the then Chief of the Bureau 
of Yards and Docks, Admiral Manning, authorized some of his men 
to go to San Diego; the Department of the Interior had representatives 
there, as did the Department of Justice and the Corps of Engineers. 
They met with representatives of the Fallbrook Public Utility district. 

Following a 3-day session, they arrived at an understanding, or a 
meeting of minds, so to speak, of what is known now as the San Diego 
agreement. The San Diego agreement provides in time of national 
emergency the Navy has use of water that it needs but under normal 
operating times there shall be a division of water from the dam of 7,- 
500 acre-feet for the Fallbrook Utility District and 12,500 acre-feet 
for the Navy establishment there, and the Fallbrook Utility District 
would share the cost of the dam in proportionate amount of the water 
to be derived from the dam. At the time that agreement was, as I 
say, a meeting of the minds; and by the time the agreement was for- 
warded back here to Washington, certain developments had taken 
place that made the Navy feel that it could not go ahead with this 
agreement and left the people of Fallbrook high and dry. 

Mr. Eneix. Mr. McKinnon, may I interrupt you there. That 
agreement appears on page 10 of the subcommittee’s report of the hear- 
ings at Fallbrook, a copy of which is before each of the members. I 
think that it is very important that the committee members take a 
look at that so that they will know what Mr. McKinnon is talking 
about. 

This is an agreement entered into by all of the agencies and the 
local people discussing this subject matter back in 1949. Is that 
right ¢ 

Mr. McKinnon. That is right. That is an agreement that was 
reached on December 14, 1949. 

Mr. Eneve. And thereafter the Attorney General’s office got into 
the picture, the whole agreement was tossed out, and the biggest law- 
suit in the country was filed ? 

Mr. McKinnon. That is correct. 

Mr. Asprnaty. Mr. Chairman, am I correct in being advised that 
there were no signatories to the memorandum of agreement ? 

Mr. Ener. Mr. McKinnon ¢ 

Mr. McKinnon. That is correct, Mr. Aspinall. The agreement 
was reached by various representatives of these Federal agencies and 
the Fallbrook Public Utility District. Three days were spent in 
drafting this agreement by all parties concerned. As far as the tech- 
nical arrangements went, there was a meeting of minds and everybody 
at San Diego was apparent happy and satisfied with what had hap- 
pened at that time. 

Then the agreement was brought back to Washington and after the 
Fallbrook Public Utility District was directed to agree by resolution, 
which they did, the copies came back to Washington to be signed by 
the various top officials of the various Government agencies. 
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At that time, something happened, and it is conjectural to a certain 
degree what did happen, but at least the Secretary of the Navy felt 
that he was in no position where he could go ahead and sign the agree- 
ment without some appropriate action of Congress or until such time 
as the water rights in the river were cleared up. 

I think largely as a result of this discussion and the problem of 
dividing the water in the river the Federal Government filed its suit 
in the Santa Margarita River to clear up the water rights. The Navy 
did say that if they built the dam—and they finally decided to go ahead 
and build it themselves—then they would sell to Fallbrook what sur- 
plus water they had. 

But there is no formal agreement to that effect and the people of 
Fallbrook do not feel that they could finance their district and finance 
their improvements on the verbal say-so with the heads of the Govern- 
ment who come and go. They have complete confidence in the Secre- 
tary’s integrity, but they realize that there may be one man here this 
year and another man here next year and the next man may not have 
the same viewpoint that the first man had. Therefore, they feel that 
some formal agreement or arrangement is necessary. 

I would like to point out that in the San Diego agreement, in para- 
graph (d) under section 2, recognition is given to the fact that in the 
case of a national emergency the Navy shall have the water it needs, 
so that the division of water would not, to my way of thinking, impair 
any of the Navy’s needs in time of national emergency because the 
people of Fallbrook do not want to interfere with our national secu- 
rity, but in normal times all the Navy estimate they need is 12,500 
acre-feet in this provision for the division of water and 7,500 acre- 
feet to Fallbrook, and that is a firm agreement on which the city of 
Fallbrook can finance its improvements. 

The bill that I have before you provides that under reclamation law 
the Bureau is to finance Fallbrook’s part of the construction cost, and 
for Fallbrook to repay over a 50-year period. 

Mr. Ener. Can we summarize the situation this way, Mr. Mc- 
Kinnon: That the Navy, the Interior Department, the Army engineers, 
and the Fallbrook people all sat down to solve their water problems 
and after long sone as of negotiations they entered into a memorandum 
of agreement. Then after that the Attorney General’s Office got into 
it and decided that it was a technical matter. They ought to settle 
the water rights on the river. So they have gone into a lawsuit which, 
as far as I know, is the biggest lawsuit in this country, including some 
ten or fifteen thousand citizens, householders, lot holders, everybody 
in the watershed—— 

Mr. Poutson. Cemeteries. 

Mr. Enctr. Cemeteries, churches, the Ladies’ Aid Societies, and 
everything else out there, for the purpose apparently of getting an 
encyclopedic definition of the water rights on the Santa Margarita 
River, which would be wholly useless for any practical purpose because 
you cannot control a river that close anyway. The casual diversion 
and transportations and evaporations which take place make all prac- 
tical control of the river in more than 95 percent a practical impos- 
siblity, and 95 percent of the water here is used by less than 10 percent 
of the users. Tn other words, for all practical purposes, a definition 
of the water rights on the river would be gained by suing 100 people. 
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But some lawyer wanted an encyclopedic definition of every drop of 
water in the watershed, and we have the most preposterous lawsuit 
that was ever brought in that I know of. 

Here again I will recite something else that also happened, and 
you may correct me if I should recite any part of this history errone- 
ously. Shortly after that, the Armed Services Committee passed out 
an omnibus authorization, which in effect gave the armed services the 
right to build anything they wanted to build, provided it was con- 
nected in some way with the defense establishment. 

The Navy thereupon saw the opportunity of building this dam 
themselves, because it served this Marine base at Camp Pendleton, 
and, lo and behold, we are informed under this omnibus authorization 
there has been appropriated and set aside $114 billion to start the 
construction of this project, and it will go forward in any event 
presumably under this omnibus authorization. 

Now, the effect of this bill is to reauthorize the project in the terms 
originally agreed to by the Federal agencies and the local people. 
It is not going to cost the Government any more because the dam is 
going to be built anyway. It is just a question of how it is going 
to be done, and how the diversion of water is going to be handled; 
and it will require the local people to reimburse the Federal Govern- 
ment for the benefits they would derive from the project, which brings 
me to the question I want to ask Mr. McKinnon: Where is the Navy 
going to get the water to put behind this dam if this bill does not go 
through and if their application filed with the State water people at 
Sacramento is not granted ¢ 

Mr. McKinnon. Mr. Chairman, you are a far better water attorney 
than Iam. In fact, I am not an attorney at all. However, I might 
state that it is my understanding of the State water law that you 
cannot store any riparian water behind the dam. You have got to 
store flood water, and the flood water appropriations are within the 
jurisdiction of the State, because most of the floodwater originates 
beyond the boundaries of Camp Pendleton. 

I think the Navy was on the right track when it made application 
for appropriation of 165,000 acre-feet in the stream. I think the 
Navy would be well off to pursue the application. I have assurance 
from the people of Fallbrook that they would try to help them get 
that 165,000 acre-feet. Then they will have water to store behind 
this dam but the way the matter stands, under State water law, they 
have no water to put behind that dam when it is built. 

Mr. Encore. It would be just a nice big dam with no water to be put 
in it because you cannot stop the riparian flow of the river? 

Mr. McKinnon. That is the considered opinion of our water at- 
torneys in California. 

Mr. Enoir. And when I say riparian flow, I mean the natural flow 
which in the past has gone down and which is subject to natural use 
on its way to the sea. 

Mr. Asprnatt. Do I understand that as the situation is now, to 
which our colleague refers, a water permit has been requested from 
the State authority and the permit has not been granted ? 

Mr. Eneate. That is right, and those State authorities have control 
of floodwaters, waters which are uncontrolled and except in a very 
minor degree are subject to utilization. In other words, they are the 
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waters which can be left and caught behind a storage dam to be util- 
ized under this project. 

The point of the case is if the Navy goes ahead and builds this dam, 
if it builds this dam under this omnibus authorization under which 
they are proceeding, then they are going to be caught without any 

vater, because the people in Fallbrook will fight them to the last ditch 
at Sacramento to get recognition of their rights on many premises, 
and I do not think the State water-resources authority will give them 
permits unless there is some agreement with the local people. 

Mr. Asprnatu. I think I might state there is some difference between 
Colorado water law and California water law, when you refer to 
riparian water rights and the ability to retain waters by adam. We 
have no such principle involved in our water law. 

Mr. Enete. In California, when a pair of users along the stream 
stop up the stream they cannot change the natural flow of the river. 
The people there using the stream have a right to insist that the water 
come down in its natural state, and those additional riparian flow 
users have the right to that, and whatever appropriated rights have 
been acquired in addition to that, the users can insist that the water 
come down as normally. 

Therefore whenever you build a dam to safeguard the normal flow 
you have to take account of that, just as we did in Sacramento. We 
increased the mean flow of that river at all times. We reduced the 
winter flow when it was doing damage and we raised the summer 
flow. The Sacramento River in summer runs three or four times what 
it would do in its natural state; so that the normal flow is safeguarded. 

I did not mean to interrupt your statement, Congressman Mc- 
Kinnon. I meant to get this memorandum before the committee be- 
fore it was overlooked. Would you please continue and finish what 
you have to say. 

Mr. McKinnon. I do not criticize the Navy at all for going ahead 
with arrangements to build this dam on the Santa Margarita River. 
I think they are acting in good faith, and they are pursuing their 
right to develop their camp there pursuant to their responsibilities. 
Certainly the community at Fallbrook does not want to interfere 
with national defense by taking water needed for national defense. 

However, we feel on the basis of making the best use of an invest- 
ment by the Federal Government that the community of Fallbrook 
should participate in this dam. 

Originally, the Navy contemplated a dam to store about 12,000 acre- 
feet of water. When we got into discussion for the construction of a 
dam for both Pendleton and Fallbrook, the size of the proposed dam 
was increased to 20,000 acre-feet storage capacity. Then, after the 
Navy concluded to eliminate Fallbrook, the Navy asked for appropri- 
ations, not for the original 12,000 acre-foot dam but for the 20,000 
acre-foot dam. That raises the questions of, first, whether the Navy 
has that amount of water in the stream; secondly, why the necessity 
for spending more money for a dam larger than their stated needs; 
and, thirdly, whether such expenditures are justifiable. 

For the most beneficial results of this construction money, I feel 
Fallbrook should be kept in the picture and that the Navy should pro- 
ceed with their 1948 application for this 165,000 acre-feet. 

Thus it will get the cooperation of Fallbrook, particularly with the 
construction of the cooperative endeavor, and if this right were 
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granted by the State, most of their water problem on the Santa Marga- 
rita would be over, because most of the stream yield comes from flood- 
water rather than from riparian right, and appropriative rights from 
the State; so with regard to the 165,000 acre-feet the basic worry on 
water is over, plus the dam to hold that water. With this cooperative 
effort we are going to be able to satisfy the defense need for water at 
Camp Pendleton and at the same time provide for ample opportunity 
for water for Fallbrook to share in for their needs. 

So we ask authorization of the bill so that the Navy can go ahead 
according to its good faith and responsibilities and sign the 
agreement. 

I have included in this bill a section 4 that is to implement that 
second resolution that your committee made, which is to make it 
abundantly clear that the control and jurisdiction of the water must 
be in accordance with State law. 

I do not think that this restricts the Government unduly nor more 
than is the case for any individual. 

We do want to be sure the people who are civilians up and down 
this stream and who have made investments are protected accord- 
ing to law on that stream today, which is State water law. 

Mr. Enatez. I think the record should show it is our belief and 
intent with respect to this legislation that notwithstanding the fact 
we believe State water law controls the distribution and management 
of water in a State, that where the Navy has a right to water, the 
right to put that water to beneficial consumptive use is not limited to 
any particular beneficial consumptive use, and that it is just as 
much a beneficial consumptive use to use the water for military pur- 
poses as it is for agricultural purposes. 

As far as I am aware, all the State water resources division is there 
for is for the purpose of maintaining the water rights so that the water 
will be put to a beneficial consumptive use. The Navy uses this 
water alternatively for a military purpose some months and then for 
an agricultural purpose for some months or for some other period of 
time; and the beneficial consumptive use exists in either case, in 
either instance; which is a prea 8 protection of the Navy’s water 
rights on the stream under State law. And in my judgment there is 
no hazard whatever in requiring that military installations operating 
in California operate under State water law, because the State water 
law only requires a beneficial consumptive use and certainly a use 
for military defense purposes is as good a beneficial consumptive use 
as you could have. 

So if there is any concern by the Navy on that score we can make this 
bill and this legislation adequately clear on that point—that it is our 
intention that we consider the military usage a beneficial consumptive 
use. It is so plain to me that it would hardly require definition or 
comment. 

Mr. McKrynon. To sum it all up I think the basis of the bill is 
simply this: That if Camp Pendleton had all the water in the stream 
but did not have need for all the water in the stream, it would still 
share that water with civilians up and down the stream; and if the 
civilians had all the water in the stream they would share that water 
with the camp because they realize that for national defense we must 
have Camp Pendleton, and the training facilities that it provides; but 
if Fallbrook cannot come to a tangible agreement it is in a very 
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serious position; Fallbrook cannot exist on an intangible agreement 
which is not spelled out in law that the people have certain rights in 
the river and can make beneficial usage of the dam and make beneficial 
use of the water behind the dam. 

I think the spirit of this could be maintained, with the firm guaranty 
that in times of national emergency the Navy has priority to what 
water it needs; but in times of normal peacetime activities, that the 
people in Fallbrook are going to have the right spelled down in law to 
participate in waters stored behind the dam, waters which they have 
now by appropriative action of the State water resources division, 
and which, rather than being stored behind a second dam, could be 
stored behind the Navy’s dam and help to pay off the Navy’s invest- 
ment on the first dam. 

Mr. Mitier. May I ask a question, Mr. Chairman / 

Mr. Ena. Yes. 

Mr. Mixer. Is there anything in here about the average amount of 
water that would be available through this river and through this. 
dam? I am thinking now of a long period of drought that might 
occur. Over the last 25 or 50 years, what has been the average amount 
of water going down the river? In other words, on page 5 you have 
allocated a certain amount of water to the Navy and a certain amount 
to the Fallbrook Public Utility District, and there is 12.500 acre- 
feet per annum to the Navy. 

Is there sufficient water even for that purpose in dry years? 

Mr. McKrxnon. In dry years, no, sir; but over a period of years, 
on the average, there is 20,000 acre-feet a year flow. 

Mr. Enewe. I might say to the gentleman from Nebraska that the 
witnesses are here who made the survey and on which there is predi- 

vated the memorandum of agreement which is set forth and appears 
on page 10 of the report of the subcommittee. 

On page 10 there, in the first paragraph, they say: 

Best obtainable hydrologic data, which are accepted by the parties as basis 
for this understanding, show that a dam built at the DeLuz site to a height 
sufficient to create a reservoir of 188,000 acre-feet active conservation capacity 
will create a reservoir having a firm yield during its initial filling as indicated 
by the figures below. 

We will put on the Bureau witnesses to explain that. 

Mr. Mutter. Is it not true that in the last few years ¢ 
has found it did not have enough water to meet their needs ¢ 

Mr. Encir. Do you mean at Camp Pendleton / 

Mr. Mitier. Yes, and all up and down the stream, down to San 
Diego. 

Mr. McKinnon. May I point out to the gentleman from Nebraska 
that we have had a 10-year drought; in fact, an 11-year drought, 
which caused a tremendous water shortage, and if it had not been for 
Colorado River water coming down we would be in very bad shape 
Now, these figures are based on a 50-year period. 

Mr. Mizier. In the last 10 years, would you say you have had 
enough flow ‘ 

Mr. McKinnon. | know that it has not yielded on the average 
20,000 acre-feet in the last 10 years. : 

Mr. Miter. What would you say would be the average after a 
drought of another 10 years? 


he Navy 
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Mr. McKinnon. I do not have those figures but I think you can 
get them from the Bureau of Reclamation; they can provide those 
for you. 

Mr. Encte. Mr. Neilson is here and will testify. 

Mr. Mitier. Another question I want to ask is this: If you proposed 
the building of a dam, I suppose that would be by the Department of 
the Interior or by the Navy or both? 

Mr. McKinnon. The dam is being built now by the Navy and would 
be constructed by the Navy under this bill. 

Mr. Mituer. If they were to construct the dam would they have 
a No. 1 priority on the water ? 

Mr. McKinnon. In December 1949 the Navy and the Department 
of Justice and the Department of the Interior and several other 
agencies sat down with the people of Fallbrook and negotiated what 
is known as the San Diego agreement, which provides for division of 
the water while that dam is filling, and that is what this bill, H. R. 
5368, would authorize as the rules of the game. 

Mr. Eneue. We have the Secretary of the Navy here and I want 
to get him on the witness stand, and we have Mr. McKinnon with us. 
I am going to invite Mr. McKinnon to sit with the committee. I am 
sure he will be very interested in the testimony which is to follow, 
and any questions which the committee may have of Mr. McKinnon 
can be addressed to him after we have had the testimony of the 
Secretary. 

Now, the Secretary is a very busy man and he would like to give 
his testimony so that he can get on his way. 

If that is agreeable, that will be the order of the Chairman. Mr. 
McKinnon, you are invited to sit with the committee and subse- 
quently some members may want to ask you some questions. We 
will proceed with the testimony of the Secretary. 

Now, we are very much honored to have with us the Secretary of 
the Navy from California, whom we all respect and admire very 
much; he isa highly popular gentleman in our State, and one of whom 
we are justly proud. 

Mr. Secretary, we are very happy to have you here before the 
committee. 

Secretary Knopatu. It is a pleasure. 

Mr. Enee. I think this is your first appearance with this commit- 
tee, either as Secretary or as Under Secretary of the Navy, and all 
Californians on this committee are particularly delighted to have you 
here, and I am particularly sure all members of the committee are 
happy to have you here with us today. 

Secretary Koweatn, Thank you. 

Mr. ENneue. I assume you have a prepared statement. 

Secretary Kivraun. Yes, I have. 

Mr. Enere. All right, will you proceed, please. 


STATEMENT OF HON. DAN A. KIMBALL, SECRETARY OF THE NAVY 


Secretary Krupartn. During the years 1941 and 1942, the Govern- 
ment acquired title to approximately 130,000 acres of land comprising 
the Rancho Santa Margarita, situated near Oceanside, Calif., for the 
establishment of the naval ammunition depot, Fallbrook; the Marine 
Corps barracks, Camp Joseph H. Pendleton; and the United States 
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naval hospital, Oceanside. Appurtenant to these lands are certain 
rights to the use of the waters of the Santa Margarita River. which 
flows through these military reservations for a distance of approxi- 
mately 21 miles. 

The principal source of water necessary for the operation of the 
above-mentioned establishments is the Santa Margarita River. After 
the termination of the war, it was brought to the attention of the Navy 
that several applications for the appropriation of water from the river 
had been filed with the State engineer of the State of California, and 
that diversions of water were occurring on the stream by other parties. 

In order to protect the rights to the use of the waters of the Santa 
Margarita River, acquired by the United States at the time title to 
the lands now comprising the above-mentioned military establish- 
ments was acquired, the Attorney General of the United States has 
instituted a proceeding in the United States District Court for the 
Southern District of California, Southern Division, for the purpose of 
quieting the Government’s title to the rights of the use of the waters 
so acquired. This proceeding is entitled “United States of America, 
Plaintiff v. Fallbrook Public Utility District, et al., Defendants, Civil 
No. 1247.” 

Recognizing the need of an adequate water supply for the above- 
mentioned military establishments, Congress, by the act of January 
6, 1951, authorized the construction by the Navy of a dam and reser- 
voir at the junction of the Santa Margarita River and De Luz Creek, 
which lies within the boundaries of Camp Pendleton. H. R. 5368 
would provide for the distribution, by the Department of the Interior, 
of the waters impounded by this dam. 

The Department of the Navy objects to the enactment of the pro- 
posed bill for the following reasons: 

(a) Enactment of the bill would obligate the Department of the 
Navy to give to the Fallbrook Public Utility District, on a first pri- 
ority basis, the portion of the waters which are appurtenant to the 
lands acquired by the Government as above mentioned. 

(6) Enactment of the bill would limit the water supply available 
for the operation of the military establishments referred to above, to 
that quantity of the available Santa Margarita water remaining after 
7,900 acre-feet per year had been provided to the Fallbrook Public 
Utility District. Since an adequate water supply is an essential requi- 
site to any military establishment, this provision would result in a 
serious limitation to the capability to expand facilities at Camp Pen- 
dleton to meet full mobilization requirements. 

(c) Enactment of the bill would give the Fallbrook Publie Utility 
District preferential treatment over numerous others who have made 
claims to the use of the waters of the Santa Margarita River. 

(7) Enactment of the bill would subject all Government establish- 
ments, military, or otherwise, insofar as development and utilization 
of water resources are concerned, lying wholly or partly west of the 
ninety-eighth meridian, to the laws of the States and territories in 
which they are located, and would make the operation of such estab- 
lishments subject to the police powers of the various States and Ter- 
ritories. These provisions of the proposed bill are objectionable as 
exclusive Federal jurisdiction over many of the military establish- 
ments is essential in the interest of national defense. 
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It is noted that the bill as written does not make reference to the 
naval ammunition depot or the United States naval hospital, although 
both of these establishments are dependent for water upon the Santa 
Margarita River. It is further noted that section 2 of the bill refers 
to a certain memorandum of understanding between the Department 
of the Navy, the Fallbrook Public Utility District, the Department of 
the Army, and the Department of the Interior, agreed to by represen- 
tatives of said agencies on December 14, 1949. The Department of the 
Navy has not executed any such agreement. 

It is the opinion of the Department of the Navy that the rights to 
the use of the waters of the Santa Margarita River owned by the 
United States, as they relate to all others on the stream, should be 
adjudicated by the courts before legislation is enacted which would 
grant to others or in any way lessen the amount of water to which the 
Government is entitled. 

This proposed legislation would have a direct effect upon the pro- 
ceeding to adjudicate the rights to the use of Santa Margarita River 
water purchased and paid for by the United States. In effect, the 
legislation, if passed, would render moot the issues of the suit which 
is now a matter in litigation. You must appreciate that it would be 
most inappropriate for me at this time to discuss the merits of the 
litigation presently before the court. 

That concludes the statement. 

Mr. Eneir. Mr. Secretary, is it the premise of your statement that 
this bill would interfere with the lawsuit ? 

Secretary Kimpauu. Yes, sir. 

Mr. Enere. Why? This bill does not distribute any firm water. It 
distributes water which is floodwater, uncontrolled water which is to 
be caught behind the dam which is being built. 

Secretary Kimpautn. As I understand the bill which is being con- 
sidered, it would give to Fallbrook the first 7,500 acre-feet and we 
would take our 12,500 acre-feet after we get this other 7,500 acre-feet, 
which we cannot agree to. 

Mr. Ener. Aside from that, let us find out what water we are 
talking about. 

If this bill deals with storm water, floodwater, uncontrolled waters 
which are still subject to appropriation and presumably they are, 
because the Navy itself filed the application; the Navy itself did that. 
The Navy would not have filed the application if it had already owned 
the water, would it ¢ 

Secretary Kimpauy. I think we want to quiet title acquired to it. 
We bought certain water rights and we bought that land and in the 
years since the water, people have moved in above us, and have taken 
water that we think is rightfully the Government’s water. 

Mr. Enexr. I appreciate that, Mr. Kimball, and it is my under- 
standing that this bil! does not interfere in any way with any water 
the Navy now owns, whatever that is, because the water that the Navy 
bought and paid for when it bought the Santa Margarita ranch was 
water in the normal flow of the stream. 

Secretary Kimeauy. That is right. 

Mr. Ener. Now we are building a dam in the upper reaches of 
the Santa Margarita to catch the storm waters, which are uncontrolled 
and unappropriated waters, and the Navy has filed an application 


» the 
ugh 
inta 
fers 
ent 
t of 
sen- 
the 


3 to 
the 

be 
nld 
the 


ro- 
ver 
he 
ch 
be 
he 


At 


SANTA MARGARITA, CALIF., WATER RIGHTS 13 


with the State water people for 165,000 acre-feet. And then this 
bill comes along and says that reference to those waters which are not 
waters in litigation, those are waters which at this very day are un- 
controlled, unowned, and unappropriated, with reference to those 
waters, the distribution shall be made in accordance with the memo- 
randum of agreement which was arrived at in December of 1949. 

Secretary ‘Kiwpaun. We never signed that agreement, Mr. Chair- 
man. 

Mr. Enewe. I understand that; but nevertheless it was agreed to 
in principle by everybody out there, and certainly it was not an ex- 
ecuted agreement and nobody said that it was; but from everybody’s 
sti indpoint it was an acceptable solution to the problem. 

What I am trying to find out is whether you have now premised 
this statement on a belief that the bill does something that it does 
not do. 

As I read your statement, it proceeds on the premise that this 
measure interferes with rights which the Navy has, whatever they are, 
in the normal flow of the river. 

Now, that is not the case, sir, in my opinion. 

Secretary Kimpatu. Well, that is a difference of opinion; we believe 
it does interfere. 

Mr. Enate. I will say this to you, sir: 
that it should interfere. 

Secretary Kimpaty. We want Fallbrook to get anything that it is 
entitled to in the way of water and to have any waters that are surplus 
to our needs. The needs of water in California are paramount and 
any water that we can make available to them over and above our need 
would be water that we would want them to have. 

Mr. Poctson. May I ask a question ? 


Mr. Enote. Yes. 
Mr. Poutson. You keep saying over and above our needs; not over 


and above our rights. That is the key to what you are talking about. 
You say, what you need: and there is a big gap between what you need 


That it is not our intention 


and what you own. 

Secretary Kiapauy. I will amend that, M1 
above our rights. 

Mr. Pocutson. And that is the whole theme of this thing. 

Mr. Eneur. Let me pursue this just one step further. 

Mr. Secretary. if this bill does what I think it does, rather than 
what you think it does, would you oppose it 4 

Secretary Kiweaut. No: I can’t say that I would. 

Mr. Eneur. In other words, if this bill is a bill for the distribution 
of waters yet to be allocated, because at the present time they are storm 
waters, uncontrolled and unowned and unappropriated waters, r: ather 
than interfering with the firm rights of the Navy under their purchase 
documents, whatever they are, would you then oppose this bill? 

Secretary Kimpaue. No. It is my understanding that when we 
purchased this land, that with that land there went a certain amount 
of the flow of the Santa Margarita River. 

Mr. Eneuie. That is right. 

Secretary Kimpanyt. Whether on the surface or under the surface. 

Mr. Enere. That is indisputably true. The limit of that is a matter 
that will have to be settled by litigation, we can argue. But never- 
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theless, if you are going to settle water rights of the stream, you 
may have to have a lawsuit. 

Now, say this bill does not interfere with your rights at all. 

Secretary Kimpauu. If it does not interfere with our rights, I have 
no objection. 

Mr. Ener. This bill provides for the distribution and allocation 
between local people out there and the Navy, with water now subject 
to an application before the State water-resources people. Now, that 
does not interfere with your rights at all. 

Am I correct in that, Mr. McKinnon ? 

Mr. McKinnon. I think you are correct, Mr. Engle. 

Mr. Minter. May I ask a question? 

Mr. Enaue. Mr. Miller. 

Mr. Miter. Is it not true that the Navy, because of the large ex- 
pansion, needs more water than formerly came in the normal flow, and 
they have some thought of claiming the floodwaters and the excess 
water through the dam or some other means; so that they will have 
additional water that would normally flow down in the river? 

Mr. Enote. I will comment on that to this extent and then I think 
our colleague, Mr. McKinnon, will want to comment also. 

Mr. Mitier. I think that I should like to have the Navy comment. 

Mr. Enoie. The Navy’s need is not the Navy’s right. If the Navy 
needs more water then the Navy can proceed by condemnation to get 
that water, which they can. Whatever water rights they have, nobody 
disputes; and that water is not involved in this legislation at all. 
Contrary to what I take to be the Secretary’s statement about this 
legislation, it is to divide the unappropriated waters, the floodwaters 
which would be caught behind a dam according to a memorandum of 
agreement, which everybody agreed to at the particular time. 

Mr. Miter. I would not say having any force and effect, because it 
was not signed. 

Mr. Eneie. Except that it shows a general understanding on the 
subject which was thought fair at that time. 

Mr. AANpant. May I ask a question ? 

Mr. Eneatx. Yes, Governor, but I would like to have Mr. McKinnon 
make the comment he wanted to make first, to the doctor’s question. 

Mr. McKinnon. With reference to this dam, if we had had this 
dam in 10 years ago and we had had this in effect 10 years ago, the 
Navy and other people on the stream would not have been so short of 
water. The dam would have a good conservation effect over a long 
period, and the understanding or agreement that was negotiated and 
consented to at San Diego undertook to divide up the water between 
the Navy and the people of Fallbrook on the basis of State-appro- 
priated water rights that the State had granted or could grant if this 
Navy application were proceeded with. 

Mr. Encuie. Does that answer your question ¢ 

Now, Governor—— 

Mr. AANDAHL. My question wasthis. You said that everyone agreed 
to that memorandum. Does that include the Navy? Did the Navy 
make such an agreement ? : 

Mr. Ener. Oh, yes, the Navy agreed to it: yes. It was never 
brought back and executed because of the position of the Justice 
Department. The bright young lawyers down there apparently came 
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to the conclusion that a lawsuit on the Santa Margarita River some 
years ago had completely divided up the river and they began another 


lawsuit to which I have referred. Leas. 

Further than that, I suspect when this omnibus authorization bill 
came up, authorizing the Navy to build anything they wanted to in 
connection with defense, they went ahead and they did not need the 
Army engineers in at all to do it. 

Mr. Minter. And under that they are building a dam to catch those 
floodwaters if they so desire. 

Mr. Enoir. They are now proceeding to do it except that they 
haven’t got any water; they just lack water, because the State has not 
granted their application for 165,000 acre-feet. 

Mr. Miter. It is designed to impound floodwaters, which the State 
does not control ? 

Mr. Eneixr. The State does control those floodwaters. It does not 
control the precipitation of them but after those waters get on the 
ground it comes under the State water resources division under every 
precedent of this committee, which are controlled by State law. 

Mr. Asprna.u. I have one question, if I may. 

Mr. Eneter. Mr. Aspinall. 

Mr. Asprnatu. Has the Navy secured the dam site yet, Mr. Sec- 
retary ¢ 

Secretary Krmpaiu. Pardon ? 

Mr. AsprnaLL. Has the Navy procured the reservoir site and the 
dam site ? 

Secretary Kimpa, Yes, sir, it is on our property. 

Mr. AsPInaLL. You procured it by buying property ? 

Secretary Kimpatyu. No, we have the dam site now. It is on the 
property we purchased. 

Mr. Asprnatu. It is on the property—on the ranch ? 

Secretary Kimpatu. Yes. 

Mr. Mrtier. And now they simply want to collect the water behind 
the dam site—which I do not know how the State of California can 
prevent unless it controls the rainfall. 

Mr. Enéuix. Do you have the belief that a Federal agency can walk 
into the State of California and build a dam and start allocating the 
water without any reference to the State law at all? 

Mr. Miter. I think if the water falls on land which they own they 
can collect it and the State cannot do very much about it. 

Mr. Enore. That water falls on the entire watershed and drains into 
the river. Unless you can say that the Federal Government can walk 
in and take over, the Federal Government at this point does not have 
any water to put behind this dam which they are proceeding to build. 

Mr. Mititer. Who furnished the money for the dam # 

Mr. Encte. This will come under the proceeding now. 

Mr. Mitter. It is Federal money, is it not ? 

Mr. Enote. Yes. 

Mr. Mituer. I guess they would control if it is Federal money ? 

Mr. Eneir. Control our water ? 

Mr. Mirier. It isn’t your water. 

Mr. Enawr. I beg to differ with you. It is water that comes under 
State law. 

Mr. Yorry. Mr. Chairman. 

Mr. Eneir. Mr. Yorty. 
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Mr. Yorry. The State of Nebraska certainly disputed that claim in 
the case of the State of Nebraska versus Iowa. 

Mr. Harrison. If that last proposition is true, there is a lot of water 
going out of the State of Iowa which the State of Iowa would like to 
get back. 

Mr. Mutter. And we agreed to reopen the entire question. So I 
think somebody does wonder who does claim the water. 

Mr. Yorry. I would like to ask a few questions. 

Mr. Enete. Mr. Yorty. 

Mr. Yorry., Mr. Secretary, some of these questions, I suppose, would 
be ones that you could not be called upon to answer without the assist- 
ance of some member of your staff. 

Secretary Kimpauyi. I have Mr. Agnew here from the Department. 
1 may ask for a little help. 

Mr. Enate. Let us get the record straight. What is the name of 
this gentleman, now? Mr. Agnew ? 

Mr. AaNew. David W. Agnew. 

Mr. Enete. And your position, sir? 

Mr. AcNew. In the Navy Department, the Bureau of Yards and 
Docks. 

Mr. Enote. Are you the chief of it? 

Mr. AcNew. I am the head of the Realty Acquisition Section, 
Bureau of Yards and Docks, Navy Department. 

Mr. Eneie. Thank you very much. 

Now, Mr. Yorty. 

Mr. Yorry. Mr. Secretary, when the Navy prepares to purchase 
property from a private owner, do you make a title search or any 
kind of such investigation, or do you require proof of title from the 
seller ? 

Secretary Kimpau. Yes. 

Mr. Yorry. Would that include a search of the water rights? 

Secretary KimpatL. Yes; whatever rights go with the land. 

Mr. Yorry. Do you have a title record on this property that was 
formerly the Santa Margarita Ranch? 

Secretary Kimpauy. I can’t answer that. 

Mr. AGNEw. Yes; we have. 

Mr. Yorty. What did that report show as to the amount of water 
that was pertinent to the ranch? 

Mr. AcNew. I don’t think that it showed any amount, sir. 

Do you mean in terms of acre-feet or inches? 

Mr. Yorry. In any kind of terms you wish. You can state the 
terms. 

Mr. Acnew. I do not think it showed any amount of water, sir. 

Mr. Yortry. Was there any opinion rendered by anyone as to the 
amount of water that was pertinent to the ranch when you bought 
it ? 

Mr. Aenew. I don’t recall that. 

Mr. Yorry. Was there any investigation made to determine how 
much water you were buying? 

Mr. Acnew. I believe so, but I am not certain. 

Mr. Yorry. Is it your testimony that you do not know whether the 
Navy tried to determine how much water it owned before it paid the 
money for this ranch? 

Mr. Agnew. No, sir. 


“J 


SANTA MARGARITA, CALIF., WATER RIGHTS 1 


Mr. Yorty. What is your testimony? 

Mr. AcNew. My testimony is I don’t know whether there was any 
effort to determine; I don’t know. 

Mr. Yorry. Whose responsibility would that be? 

Mr. Acnew. I don’t know. I was in land acquisition work at the 
time this Santa Margarita Ranch was purchased, but I do not remem- 
ber the detail. 

Mr. Yorry. Is there any standing procedure at all by which the 
Navy does go through when it uses the ts \xpayer’s money to pure — 
private property in which water rights are involved in which i 
makes some determination or investigation into title not only to the 
land itself but to the pertinent water rights? 

Mr. AGnew. Yes, sir. 

Mr. Yorry. Was that followed on this occasion ? 

Mr. Acnew. Yes. 

Mr. Yorry. I would like to have the Secretary find out who does and 
get the answer. 

Secretary Kimpaty. I would be very happy to do that. 

Mr. Yorry. I have not been able to get that. I have written letters 
to the Secretary of the Navy and the Secretary of Defense and I have 
not been able to get an answer. 

Secretary Krmpauty. My understanding is that when we purchased 
the right to the land we purchased the right to the water that the 
property owned and that had been adjudicated by the Supreme Court 
of California, that that ranch of Santa Margarita was entitled to two- 
thirds of the flow of that river. 

Mr. Yorry. Now, I dislike to enter into an argument with the Secre- 
tary on that question, but since he has made the statement, I am com- 
pelled to ask him this question : 

Is it your understanding of the law that the predecessors in title 
to the Navy—the O” Neills—by virtue of a lawsuit against the Vails, 
one other riparian rights’ owner, were able, between those two parties, 
to settle the rights to all of the water in the Santa Margarita River 
watershed ? 

Secretary Kimpatyi. My understanding is that the State of Califor- 
nia gave them title to the water rights in 1 that river. 

Mr. Yorry. And it is your underst: anding that the rights of all of 
the other people in the river were affected by that lawsuit between these 
two litigants ? 

Secretary Krmpauu. No, these two people that had water rights on 
the river at that time—where there were other rights, we can’t take 
those away from them. We don’t expect to do so. 

Mr. Yorty. Then why do you say two-thirds? Where do you get 
that—did you say two-thirds? 

Secretary Kropauu. That is right; two-thirds. 

Mr. Yorry. Where does that figure come from ? 

Secretary Kimpauy. As I understand it, that was the judgment of 
the Supreme Court of California. 

Mr. Yortry. Who were the parties to that litigation ? 

Secretary Krmpauu. I don’t remember those names. I can get them 
for you. 

Mr. Yorry. Does the Secretary understand that there were only 
two parties to that litigation ? 
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Secretary Kimpau. Yes; but that does not interfere with any prior 
rights that somebody else has in there. We cannot take the water 
rights from anybody who had them. We do not expect to. 

“Mr. Yorry. Does the Secretary understand that the O’Neills and 
the Vails were in the lawsuit and that the two-third award was to the 
O’Neills, the predecessors in title to the Navy, and that it was one 
against the Vails, and not the thousands of people who are parties to 
the action ? 

Secretary Kimpatu. That is right. 

Mr. Yorry. What is the basis for the Secretary’s statement that the 
Navy thought it was buying two-thirds of all the water in the water- 
shed ¢ 

Secretary Kimpatu. Because the Supreme Court of California had 
adjudicated that amount to the property. 

Mr. Yorry. Is it clear to you, sir, that litigation was only between 
two parties? That supreme court case was between the O’Neills 
and the Vails. How can that affect all the other users ? 

Secretary Kimpauy. We are not trying to interfere with anybody 
that has water rights on that river. 

What has happened is that since the war other people have come in 
there and tapped into the water there which we think is ours to the 
point where we are desperately short of water at Camp Pendleton. 

Mr. Yorry. Don’t you see that if you claim you own two-thirds of 
all of the water, based upon the lawsuit between the O’Neills and the 
Vails, you are contending that lawsuit between two parties takes 
in all of the water in the river? 

Secretary Kimpatu. Ali we are asking the court to do, all the De- 
partment of Justice filed a suit for, was to let the courts decide. 

Mr. Yorry. Are you abandoning your theory that you own two- 
thirds? 

Secretary Krwpauti. We are not abandoning anything. We are not 
abandoning anything we bought, any more than we can give away 
the capital represented by the property. 

Mr. Yorry. Do you contend that you bought two-thirds of the water 
in the river? 

Secretary Kiupatyi. That is my contention. 

Mr. Yorry. On what do you base it ? 

Secretary Kimpauyi. That was the judgment of the court. 

Mr. Yorry. On some litigation that just involved two parties? 

Mr. Acnew. That is a question for a lawyer. 

Secretary Kimpatr. I am not a lawyer. 

Mr. Enair. Is Mr. Agnew a lawyer? 

Mr. Acnew. Yes. 

Mr. Yorry. It is your contention that two private litigants to these 
river rights can go into court and divide up the entire water on the 
whole watershed between the two of them? 

Mr. Agnew. No, sir. 

Mr. Yorry. What was your answer? 

Mr. Agnew. No, sir. And we have never contended that. 

Mr. Yorry. All right. The two-thirds figure is based on the 
O’Neill-Vail case, solely between the two litigants? 

Mr. Acnew. Right. 


SANTA MARGARITA, CALIF., WATER RIGHTS 19 

Mr. Yorry. By what stretch of American jurisprudence does the 
Navy contend that it bought two-thirds of the water rights in the 
watershed ¢ 

Mr. Acnew. Based on the wording of the judgment, a stipulated 
judgment entered in that. é; 

Mr. Yorry. Let me get this straight. Is it your opinion as a re- 
sponsible attorney in the Department of the Navy that a stipulated 
judgment between two private litigants can divide up all the water 
in the stream as against the people who were not even parties in the 
action ¢ 

Mr. Agnew. No. 

Mr. Yorry. Then that only affected the O’Neills as against the 
Vail rights? 

Mr. Aanew. No. 

Mr. Yorry. By what stretch of imagination or legal principle do 
you say that you own two-thirds of all of the water, which means you 
affect the rights of everybody in the stream ¢ 

Mr. Acnew. It is my opinion that we own two-thirds of the water 
in the stream as provided for in the judgment. Beyond that we will 
not go, sir. 

Mr. Yorry. You are contending, then, that that judgment divided 
up all of the water in the river? 

Mr. Acnew. No, sir. Iam not contending that. 

Mr. Asrinacu. Will the gentleman from California yield? 

Mr. Yorry. I will yield. I must confess I am very confused. 

Mr. AspinaLu. Were the two parties to the suit to which you refer 
the two lower riparian users / 

Mr. Yorry. The Vails were up; the O’Neills were lower. 

But the point is there were only two litigants to that stipulated 
judgment. 

Mr. Asprnaty. There were other riparian owners, in addition to 
those parties in the suit, that were not made parties in the suit ¢ 

Mr. Yorry. Some were witnesses in the case; some for both sides. 

Mr. Enaie. The answer is “Yes.” Some appeared as witnesses in 
the case. 

But will the gentleman yield while I ask Mr. Agnew a question and 
see if I can clarify that? 

Mr. Yorry. Yes. 

Mr. Eneie. You do not contend, Mr. Agnew, that the Navy ac- 
quired any title to uncontrolled floodwater which had never been the 
subject of appropriation for use, do you? 

Mr. Acnew. I am not in a position to answer that, Mr. Engle. 

In all of these matters we have been guided by the advice we receive 
from the Department of Justice. I believe that some of these matters 
go to the litigation now pending out there, and that representatives of 
the Department of Justice should be called upon to answer questions 
pertaining to that suit and what we are contending for in that litiga- 
tion. 

Mr. Enerr. You helped the Secretary prepare his statement, did 
you not‘ 

Mr. Acnew. This statement / 

Mr. Enatr. Yes. 

Mr. Acnew. Part of it is my wording, sir. 
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Mr. Enate. Well, the Secretary’s statement presupposes this bill 
affects the Navy, that is, it affects the water to which the Navy has 
title ; and I submit it does not do any such thing. 

Mr. Aanew. I believe it does. 

Mr. Enaix. How does it do it? Do you claim that you own the 
water for which you filed an application with the State water resources , 
people ¢ 

Mr. Agnew. No; but I say we are the last owners on the stream and 
that floodwaters are going to reach the limits of Camp Pendleton and 
that there are going to be no lower users affected. 

Mr. Enate. If that view is correct then the last man on all the 
streams of California would be the one that owned the floodwaters ; is 
that right ? 

Mr. Agnew. No, sir. 

Mr. Enete. That is what you said? 

Mr. Agnew. No. 

Mr. Enate. If you are going to use that water, why did you file the 
application with the State water-resources people? 

Mr. Agnew. I didn’t file an application. 

Mr. Eneve. There was an coplieation filed ? 

Mr. Agnew. Yes. 

Mr. Eneiz. Why was it filed? 

Mr. Agnew. I don’t know. 

Mr. EncGie. You don’t know why it was filed ? 

Mr. Agnew. I don’t know why it was filed. I didn’t file it. 

Mr. Eneir. The main answer, in my opinion, is that you don’t own 
it and if you don’t own it, you don’t have any water to go behind this 
dam. 

Mr. Agnew. That was one of the reasons this suit was started. 

Mr. Enete. This suit will not acquire title to water to which you 
have no title? 

Mr. Acnew. It will give us title to all our water in the stream. 

Mr. Enete. Based upon your purchase documents? 

Mr. Acnew. Based upon the rights of the land formerly owned by 
the Rancho Santa Margarita. 

Mr. Enete. Which is your purchase documents, which is riparian 
water. 

Mr. Yorry. Mr. Chairman—— 

Mr. Eneote. Mr. Yorty. 

Mr. Yorry. I just want to follow up the chairman’s question by 
asking you this: What would you do with your DeLuz Dam if the 
other owners upstream decided to build a dam to trap this water in 
accordance with State law? 

Mr. Aenew. I didn’t understand your question. 

Mr. Krimpatt. If some of the other owners up the stream built a 
dam to catch the water. 

Mr. Yorty. If somebody else built a dam upstream before you and 
traps the water in accordance with State law—files it and gets an 
allocation ? 

Mr. Acnew. There again I know of no dam sites where any sub- 
stantial amount of water can be captured up there. 

I would feel that if we found ourselves without water that it would 
be necessary for us to acquire such rights as would assure us of ade- 
quate amounts of water. 
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Mr. Eneiz. Would you do that by condemnation ? 

Mr. Acnerw. Yes, sir. 

Mr. Miuter. Mr. Yorty, do you contend that the Navy does not 
have any water rights at all? 

Mr. Yorry. They have some water rights. 

Mr. Miter. What water rights do they have on this Camp Pendle- 
ton site? 

Mr. Yorry. I am trying to find out what they do lay claim to. 

Mr. Miter. Tell me what, in your opinion, you think they have. 

Do you think that those above Camp Pendleton might build a dam 
and divert all of the water so that the Navy would get no water at all? 

Mr. Yorry. They can’t divert all of it; no. 

But there is one thing that I am sure of. There are rights on that 
river above Camp Pendleton which are at least equal to, and perhaps 
some superior to, those of the Navy down below. 

Secretary Kirmpaty. We have no intention of infringing on any 
rights. 

Mr. Yorry. These people are all being sued now in a lawsuit by the 
Government claiming rights which are superior to theirs on the 
stream, and that even includes some people who are pumping water 
from under their own land. 

Mr. Miter. Do you contend that they do not have a right to build 
a dam at Camp Pendleton to collect water which nobody uses and will 
not use? 

And by that I mean, will not use until they collect it. 

Mr. Yorry. If they comply with State law they can’t. 

Mr. Miter. They can or they can’t? 

Mr. Yorry. Can’t. I say if they comply with State law they can’t. 
And if they try to supersede State law, we will object, as we are now. 

If the gentleman will follow my questions and see what we are try- 
ing to bring out here, the only figure that the Navy gives you is that 
they own two-thirds of the water, and they are contending that divi- 
sion was made not on a division of water that the court arrived at but 
on one that the court consented to on a stipulation between two owners 
on the river, and I am trying to determine from these Navy lawyers 
and the Department of Justice which filed the suit, whether they 
contend they can affect the rights of thousands of people because two 
of them have gone in and entered into a stipulation judgment in a 
private law suit. 

Mr. Mitier. I think that Secretary Kimball has made the state- 
ment that the Camp Pendleton site is down in Camp Pendleton area, 
where I presume the dam is being built to meet the needs of the Navy 
in that area. Of course we know if the dam is built upriver, more 
than 80 percent of the water seeps back into that same river bed after 
being used. 

Mr. Yorry. I think the gentleman understands if there is an emer- 
gency and the armed Forces require some of that fine Nebraska corn, 
the need does not give them any right to take that corn. They still 
have to pay for it. And no matter how much the Navy needs that 
water, if it has to condemn it and confiscate it, it still has to buy it. 
It cannot go in and take it away against the superior rights of others 
on the plea that it is a need based on our defense needs today. 

Mr. Mitier. Of course nobody down below there would be using 
the water; and it would be used before it gets down there. 
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Mr. Yorry. I think the gentleman understands the position in law. 
The Navy is suing. 

Mr. Exate. I would just like to have Mr. McKinnon clarify this 
question. 

Mr. McKrynon. Mr. Miller, there are three kinds of water in that 
stream. There is riparian water, which is pretty generally conceded 
up and down the river to be such that Camp I ‘endleton has certain 
riparian rights which bear to the whole riparian rights up and down 
the stream. 

Then there is another type of water, floodwater, which is appro- 
priated water, which is under the State water-resources division which 
has the power to alloc “ that water to wherever it can be put to bene- 
ficial usage. And the Navy made application for 165,000 acre-feet 
some years ago. That application has not been granted and the Navy 
has not pursued that application. In the meantime, if somebody 
further upstream can come in and show the State water-resources 
group that they can put that water to beneficial use, and if they make 
application, then the State water-resources division can allocate that 
water to somebody else upstream to build that dam to hold that flood- 
water to their beneficial usage and deprive the Navy of that water 
which it thinks it is going to hold, and which, according to State law, 
it does not have yet. 

The law, the rights the Government acquired by purchase at Camp 
Pendleton is pretty generally conceded to be riparian water which 
you cannot store behind a dam, according to State water law. 

Now, there is a point in this litigation, this lawsuit, that the Gov- 
ernment has contended that whatever water it possesses it may now 
use as it wishes, for agricultural purposes or military purposes. 

Mr. Miiier. May T ask a question. The sketch which you have 
given me, showing the dam on Camp Pendleton—are there any people 
living below the dam that would benefit by irrigation as beneficial 
use ¢ , 

Mr. McKinnon. The land belongs to the Government. 

Mr. Miuier. Clear through to the Pacific Ocean ? 

Mr. McKinnon. Yes. But Camp Pendleton has a number of agri- 
cultural leases along the ocean, further up, and they are providing 
agricultural water for those leases on Camp Pendleton. I think their 
position is sound because in time of mobilization it can cancel those 
leases and use the water for military uses, and in retell of slack mobili- 
zation it can lease those lands and supply the water for which it has 
no immediate use, and in that way it gets back some revenue which 
helps the Navy to pay back investment costs in Camp Pendleton. 

Mr. Miiier. I suppose if they build a dam at Camp Pendleton to 
help the individuals out in the beneficial use of water, there would 
be no objection from these people; that is, if the Navy would build one 
up there so they could get water for themselves, it would be quite 
acceptable ¢ 

Mr. McKinnon. The people in Fallbrook have appropriated rights 
to 11,500 acre-feet. If they can build a dam further up the stream and 
store that water there is not a thing the Government can do about it 
to stop it except by condemnation proceedings and paying the damage. 

But here is what the people of Fallbrook : say is a muc h better idea. 
They say, why build a dam up-stream. Why not have the Navy build 
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one dam which is large enough and the people of Fallbrook can use 
that and pay their share of the costs. There will be one storage reser- 
voir with less loss from evaporation and it will cost the Government 
less of the people’s money to build. 

Mr. Mitier. How far above Camp Pendleton is Fallbrook ? 

Mr. McKinnon. The Fallbrook district adjoins the Navy’s Camp 
Pendleton. 

Mr. Enc.ie. The people in Fallbrook would use the water behind 
this dam as well as the people at Camp Pendleton. 

Mr. Miter. Would they bring it back ¢ 

Mr. McKinnon. Yes; they would bring it. back up to the Fallbrook 
area. 

Now, may I point out that since the San Diego agreement in 1949, 
the position of the people of Fallbrook has improved tremendously. 
At the time that agreement was written, Fallbrook had 1,800 acre- 
feet of appropriated floodwater rights in the stream. Since that date 
the State water-resources division has allocated to the Fallbrook 
public-utility district an additional 10,000 acre-feet of floodwater. 

So now Fallbrook has from the State water-resources division 
11,800 acre-feet of floodwater in that stream, an improvement of 10,000 
acre-feet over what it was at the time that this agreement was written. 

That 11,800 acre-feet belongs to Fallbrook, and if it could be stored 
behind that dam at Camp Pendleton, it would benefit the Fallbrook 
people at the same time that it would relieve the Navy of its total 
100-percent investment in that dam, because the people of Fallbrook 
would be sharing their due portion of the cost. 

Mr. Miiier. How far is Fallbrook above the dam site? 

Mr. McKrynnon. I would judge that it is about 8 miles. However, 
I think that General Hill could give that information better than I. 

Mr. Mitier. How far is it? How far would it have to be pumped 
back to Fallbrook if it were done under this plan ? 

Secretary Kimpauyi. The general informs me that it is about 8 miles. 

Mr. Asprnatu. May I ask a question. 

Mr. Enaue. Mr. Aspinall. 

Mr. Aspinauu. Is it your contention that the 11,800 acre-feet of 
floodwater which Fallbrook claims, is prior to the rights of 165,000 
feet of floodwater which the Navy made application for? 

Mr. McKinnon. The Navy does not vet have that 165,000 aere 
feet. 

Mr. Asprnauu. I understand. 

Your answer, then, is “Yes”? 

Mr. McKrynon. Yes, sir; Fallbrook has something that the Navy 
does not have, according to the State water-resources appropriations. 

Mr. Yorry. Now, Mr. Chairman, if I may proceed, I want to get 
this perfectly clear, and I will ask Mr. Agnew: 

Is it your contention that the O’Neills and the Vails owned all of 
the water in the watershed at the time of the litigation ? 

Mr. Acnew. No, sir. 

Mr. Yorry. If they did not own all of the water, is there any way 
that you know of legally that those two parties could go into court 
and divide up all the waters? 

Mr. Acnew. No, sir. 
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Mr. Yorrty. Is there any way the court could decree that one owned 
two-thirds of all the water in the watershed as against all the other 
people in the watershed ? 

Mr. Acnew. No, it could probably bring it into the decree but I do 
not think that it would have the effect of giving them two-thirds of 
the rights. 

Mr. Yorry. Then what is your contention based upon that the Navy 
bought two-thirds of all the water in the watershed ? 

Mr. Acnew. We do not contend that, sir; and we have never con- 
tended that. 

Mr. Yorry. You do not contend that you own two-thirds of all the 
water ? 

Mr. Acnew. No. 

Mr. Yorry. What do you contend you own? 

Mr. Anew. We own two-thirds of the water as reflected by that 
judgment. 

Now, in miner’s inch or acre-feet, I do not know the exact amount 
and I do not think anyone knows. 

Mr. Yorry. Are you basing your contention on the amount of water 
you own on that judgment ? 

Mr. Acnew. The amount of water? 

Mr. Yorry. Yes. Are you basing it on that judgment? 

Mr. Acnew. No, sir. No, not in miner’s inches or in acre-feet or 
any other way of measuring it. 

Mr. Yorry. I don’t care what measure you use. 

Are you basing the amount you own on that judgment ? 

Mr. Acnew. We base our claim on that judgment. 

Mr. Yorry. And that judgment, you admit, affected only the O’Neills 
and the Vails? 

Mr. Acnew. Yes, and a few others. 

Mr. Yorry. None of those others are suing. 

Mr. Morris. Does the gentleman yield? 

Mr. Yorry. Yes. 

Mr. Morris. I quite agree in California you could not and would not 
say that is final. 

fr. AGNew. We are not trying to say that. 

Mr. Morris. But I think what you are trying to say when you 
answer is that they went to court and the court came to certain con- 
clusions as to their respective rights after that lawsuit and you are 
basing that claim upon that, beause they reached a correct judgment 
and therefore you have a claim based upon it, but you could not take 
that lawsuit as a final adjudication of all the rights of all the people 
up and down the river. 

Mr. Acnew. No, sir. 

Mr. Morris. In other words, you are using the lawsuit as an argu- 
ment, to put it that way, or as a point to what you are entitled to. 
But you could not bind other people. 

Secretary Kimpaty. The people that had water rights there at the 
time that we bought it, we do not expect or want to interfere with them. 

Mr. Morris. You could not. 

Secretary Kimpaty. But what has happened is that since the war 
people have come in there and put down wells and taken what we 
contend is our water, to the point where our wells in Camp Pendleton 
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are going dry and going salt. So we have taken steps to quiet title on 
this thing. 

Mr. Morris. I have read some opinions but not heard enough to 
formulate an opinion, even with the hearings out there; but I certainly 
agree with Congressman Yorty that only parties, litigants to a lawsuit, 
can be bound by a judgment. But I can see why you gentlemen are 
making a claim based on that lawsuit. That is, you claim they 
reached a correct judgment as to the law and it would apply to them 
and to others when you have a lawsuit. 

Mr. Eneote. Let me make a comment. 

Water rights are based upon the riparian rights and their use in 
water. The litigation in this, and the legislation, are separate values. 
This legislation relates to storm waters. 

Mr. Morris. I understand that. 

Mr. Enete. Storm waters which have been previously not under 
control, unowned and unappropriated. It does not relate to the waters 
now in issue in the Federal suit unless the Navy Department is con- 
tending that it owns the floodwaters which heretofore have been 
unused, uncontrolled, unowned, and unappropriated. 

Now, if you gentlemen would just tell this committee whether or 
not you are claiming title on any basis whatever to these floodwaters 
which will be stored behind this dam, then we can clarify this thing. 

There is no use arguing about what you are doing in a lawsuit when 
this legislation does not apply to the same water involved in the law- 
suit. 

Mr. Morris. I quite agree with you, Mr. Chairman. If you make 
your bill clear on that particular point it would help. It does not 
seem to me to be altogether clear. 

Mr. Enotes. Can you answer that, Mr. Agnew ? 

Mr. Acnew. As to what we are claiming / 

Mr. Enaie. Yes. 

Mr. Agnew. The United States in this proceeding that has been 
instituted, claims such waters as our predecessors in title owned. 

Mr. Enete. Do you claim that applies to floodwaters which here- 
tofore had been unused and unappropriated ? 

Mr. Acnew. Yes, I would goso far as to claim some of those waters; 
I would not say all of them. 

Mr. Enoerr. Which have been unused and unappropriated ? 

Mr. Acnew. Some of those floodwaters have been used, sir. 

Mr. Enere. To the extent that you establish beneficial use, you are 
entitled to it. I say this legislation does not affect it at all. 

Mr. Acnew. I see no reference to flood or uncontrolled water in the 
legislation, Mr. Engle. 

Mr. Ener. It refers to the memorandum of agreement which very 
carefully defines what it is, and it is not a matter which is now in 
contention in the court. In other words, you are not going to store 
water subject to normal use behind this dam, are you ¢ 

Mr. Agnew. I believe that water is in contention in the suit. I 
believe that that suit goes to all of the waters of the Santa Margarita 
River, flood and normal flow. 

Mr. Enote. That is exactly what Mr. Yorty has been unable to get 
out of you for half an hour. 

Mr. Acnew. I did not understand his questions in that way. 
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Mr. Ener. If you contend the judgment splits the water of the 
whole river, irrespective of whether it is floodwater or whether it is 
water in the normal flow of the river and subject to riparian use and 
acquisition of rights, then of course you are in contention on this. 

Mr. Aenew. I did not understand Mr. Yorty’s questions going so 
much to the waters involved in the parties to the suit, but whether 
we, as successors in interest to the Santa Margarita, felt that the ranch 
people and the Vails could, as between themselves, divide 100 percent 
of the waters, without regard to the rights of others on the stream. 

Mr. Ener. Well, if you—— 

Mr. Acnew. I beg your pardon ? 

Mr. Enetr. Go ahead and finish your answer. 

Mr. Acnew. My answer to the question was that I did not feel that 
the owners of the ranch and the Vails could, as between themselves, 
divide 100 percent of the waters without reference to the rights of 
others on the stream who were then using the water. 

Mr. Enote. But your answer assumes that all of the water is now 
owned ¢ 

Mr. Acnew. By the Government ? 

Mr. Enere. By the Government or some one else 

Mr. Acnew. By the Government or some one else. 

Mr. Enate. Including the water for which you people vourselves 
filed an application with the State water resources board for 165,000 
acre-feet. 

Now I am asking you why you filed that application if you already 
owned the water ? 

Mr. Agnew. That application, sir, was filed in the field. 

Mr. Eneie. You think it was a mistake ? 

Mr. Acnew. I won't say that, sir. 

Mr. EnGie. Some one is sadly out of gear here. 

Mr. Asprnautt. Mr. Chairman, I wonder if the gentleman from Cali- 
fornia would yield to me? 

Mr. Yorry. Yes. 

Mr. Asprnautu. I understand, Mr. Yorty, the action to which you 
refer is being brought in a Federal court / 

Mr. Yorry. The action, I will say to the gentleman, is not only being 
brought in a Federal Court, it asserts that the Government’s rights to 
the water, based upon not owing the purchase, but upon the needs for 
national defense, are paramount and superior to the rights of other 
persons on the stream or every other person who uses any water that 
might possibly flow in a subterranean channel under the stream, even 
though they may only be pumping for their own property. There 
isn’t anybody in that whole area who is not a defendant in this suit, 
and every person has his water rights jeopardized. 

Mr. Asprnauu. Let me ask you one question. 

Has the Federal Government in its position founded its right on a 
decree of State owners to which only two parties were parties? 

Mr. Yorry. That is the only place they could arrive at their two- 
thirds’ figure that I could not find out, and I submit to the gentleman 
I have asked enough questions to get an answer and I am still not 
sure where the two-thirds came from. 

Mr. Acnew. Mr. Yorty, that judgment contained many statements 
pertaining to the measurements of the waters of the Santa Margarita 
River passing certain gaging stations. The two-third, one-third, 
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figure, as I recall the figures of the stipulated judgment, relate to the 
amount of water passing those gaging stations. There is a gaging 
station at the junction of the Murietta and the Temecula River or 
Creek. There is one downstream at about Fallbrook. There is a 
third one still lower, located on Camp Pendleton. And I believe there 
isa fourth, and possibly more. Ido not know where they are located. 

The two-thirds, one-third measurement is based upon the volume 
of water that was to pass those gaging stations, and I do not read 
into the provisions of the stipulated judgment that there was ever 
any intent on the part of the litigants to divide all of the waters of 
the river between them, but the stipulated judgment is lengthy and it 
spells out into quite a lot of detail how the amount shall be reac hed. 
Releases from the Vail property were involved, additional pumping 
in the event the volume fell below a certain amount at the Temecula 
Gorge station. 

Mr. Yorry. You are not now contending that the Navy owns two- 
thirds of all of the water in the watershed ¢ 

Mr. Agnew. No, sir. 

Mr. Yorry. You are, of course, familiar with the fact that is what 
General Hill told the Armed Service Committee of this House— 
that the Navy owns two-thirds. I tried writing letters to the Sec- 
retary of the Navy, the Secretary of Defense, and to General Hill, 
in order to try to find out what that contention was based upon, and 
all that I could figure out about it was that through some process of 
imagination you had divided according to those ratios of those two pri- 
vate litigants. 

Secretary Kimeatnt. Mr. Yorty, because there is such an argu- 
ment, we have asked the courts to decide it. 

Mr. Yorry. It does not follow, because unless you are certain that 
you can divide up between the two litigants, the courts won't be 
concerned with that at all. As a matter of fact, you are following 
it, trying to set aside the O’Neill-Vail suit where the O’Neills had 
reached some agreement with the Vails. 

Mr. Aenew. | am not certain of that. We have discussed it. 

Mr. Yorry. All right, the two-thirds is not your measurement of 
your entire rights in the entire watershed. 

1 would like to know exactly what it is the Navy contends it bought 
when it bought the Santa Margarita Ranch / 

Mr. AGNEW. We feel that we have acquired the right to whatever 
title the Santa Margarita Ranch had. Their rights to some extent 
are reflected in the stipulated judgment. We also recognize that there 
are other water users on the stream. 

Mr. Yorry. Let me ask you this question on that point: Did you 
recognize that at the time you bought the ranch ¢ 

Mr. Agnew. I believe it was recognized. 

Mr. Yorry. Did you make any effort to determine what their rights 
were, so that you would have those yourselves ¢ 

Mr. Acnew. I am not certain of it but I am certain that the pro- 
visions of the stipulated judgment were made available. 

Mr. Yorry. I am really questioning about the water in that stream. 
Did you determine what other people owned—not just the Vails but 
other people? Were there any efforts made to determine exactly what 
the water rights were in that respect as against other people, so that 
you would have good, definite, legally fixed rights? 
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Mr. Acnew. Are you asking me did they do that? 

Mr. Yorry. I am asking the Secretary of the Navy. If he wants to 
refer it to you, it is all right with me. 

Mr. AGnew. May I reply? 

Mr. Yorry. Certainly. 

Mr. Aanew. I think the only parties who can answer that are 
the people who handled the details of the settlement reached with the 
ranch owners and who went into it. 

Mr. Yorry. You did? 

Mr. Acnew. No, sir. I am quite certain our files would reflect it; 
but I did not go into details and negotiate with land only. 

Mr. Povtson. Will the gentleman yield? 

Mr. Yorry. Yes. 

Mr. Povutson. Why didn’t they bring all the details up here so 
that there would not be all this passing the buck and ring-around-the- 
rosie stuff ? 

Secretary Kimpaui. Well, we will be happy to get that for you. 

Mr. Yorry. So that there will be no misunderstanding, I would 
like to see the title report upon which this purchase was based, and 
which should reflect the water rights to this ranch. I will say to the 
Secretary that the title report ought to reflect the water rights, and if 
the Navy went in there and purchased this land and expected to use a 
great quantity of water without knowing what rights it had to the 
water, we certainly ought to be more careful in the future to see that 
the Navy makes a proper investigation of these rights before it makes 
such purchases if we are going to vote appropriations to the Navy to 
make purchases. 

Secretary Krupa. I think we knew what we were purchasing. 

Mr. Povutson. Will the gentleman yield ? 

Mr. Yorry. Yes. 

Mr. Povutson. When you made that purchase, did you think you 
bought those water rights based upon the California State laws, or 
upon your own interpretation of what they were? 

Secretary Kimpatt. We based it on the judgment given in the 
Supreme Court of California. 

Mr. Povtson. All right—but based on California State laws? In 
other words, the floodwaters can be apportioned by the State of Cali- 
fornia ? 

Secretary Kimpaty. Mr. Poulson, I cannot answer a lot of legal 
questions on water rights. 

Mr. Enate. If frequent—— 

Mr. Pounson. I would like to finish my question, please. 

Mr. Encte. All right, go ahead. I thought you were through. 

Mr. Povutson. I would like to ask the attorney that. You say you 
thought you bought the rights to the water at the time that you bought 
the rights to the land. 

Now, the rights would be according to the State laws interpreting 
those rights, would they not? 

Mr. Acnew. I asume so. 

Mr. Poutson. That would apply to floodwaters as well as riparian 
rights and appropriated rights ? 

Mr. Aenew. I will go this far with you, Mr. Poulson: that the 
United States bought from the Rancho Santa Margarita whatever 
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rights the ranch owned in and to the use of the waters of the Santa 
Margarita. 

Whether those rights were pursuant to California laws or the laws 
of the Federal Government or not, regardless of how they acquired 
them, we bought those rights. 

Mr. Pouuson. And you have no more rights than what the Santa 
Margarita Ranch had before you took over? 

Mr. AGNEw. No: we have no other rights, sIr. 

Mr. Poutson. Was that case settled in a Federal court or in a State 
court ¢ 

Mr. Agnew. The case was started out and went to the California 
Supreme Court—are you talking about the O'Neill case ¢ 

Mr. Poutson. Yes. 

Mr. Acnew. The trial court entered a judgment and I do not think 
that either party was satisfied, so they appealed to the supreme 
court 

Mr. Poutson. Of the State? 

Mr. Acnew. Of the State of California, and that court reviewed it 
thoroughly and in a lengthy opinion reversed and remanded it, as I 
recall it, for a new trial. 

It went back to the trial court, the Superior Court of San Diego 
County, one of the State courts, and I believe at that point the parties 
decided they would attempt to settle it. They had the opinion of 
the Supreme Court at that time. And based upon the opinion of that 
court, the findings of that court, they entered into the stipulated 
judgment. 

Mr. Poutson. Do you have any control over the Justice Depart- 
ment when they filed their suit ? 

Mr. Agnew. No, sir. 

Mr. Poutson. In normal procedure, does not the principal have 
some control over his client 1f he is using shyster tricks; doesn’t he 
have the power to reprimand him and even to cease the operation ¢ 

Secretary Kimpatt. When we hire a lawyer, we let him handle the 
case. 

Mr. Poutson. Pardon ? 

Secretary Kimpati. When we hire a lawyer, we let him handle the 
case. That is what the Department of Justice is doing for us. 

Mr. Poutson. Then you are responsible for all of the actions and 
tactics they use ¢ 

Secretary Kimpaui. Yes, sir; we are. They are our attorneys. 

Mr. Poutson. They are your attorneys and you take full respon 
sibility ¢ 

Secretary Kimpau.. Yes, sir. 

Mr. Poutson. Then if you take the full responsibility, how do they 
get the ideas in this complaint? They say that they need water for 
additional hospitals, for agricultural lands, and they stress needs 
rather than rate. Do you go along with them on that? 

Secretary Kimpa.tu. We are trying to determine what our rights 
are. That is all. 

Mr. Pouuson. As principal in this case, de you not have any power 
to get in and settle it on an amicable basis rather than in this fashion / 

Secretary Kimpati. We were not able to do so. I didn’t think we 
were. 
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Mr. Poutson. You have no power now whatsoever? It is entirely 
up to the Justice Department ? 

Secretary Krupati. We have turned the case over to them to handle 
this. 

Mr. Poutson. Not being an attorney, I would like to ask some of 
these men on the committee who are familiar with such procedure, 
if that is the way it operates in Government. Can they turn over the 
case to the Justice Department ? 

Secretary Kimpati. We have had our counsel up in the Navy De 
partment look over this and they concur. 

Mr. Poutson. They concur / 

Secretary Kimpauu. Yes. 

Mr. Poutson. They concur—they have all these rights and this is 
not in line? 

Secretary Kraeaty. We are just trying to find out what our rights 
are down there because we are gradually losing water to the point 
where we could not operate any more. 

Mr. Yorry. If the gentleman will let me, I will say that Mr. Agnew 
is one of the attorneys who signed this complaint served on the people 
in Fallbrook area in the State of California. 

Mr. Poutson. Is not the statement made entirely adverse to what 
the testimony has been to date? 

Mr. Yorry. I would like to say in some respects that is right. 

Mr. Acnew. I do not believe that is so and I would like to have it 
pointed out. 

Mr. Yorry. Allright. You tell me, what do you contend is the total 
flow of that time ? 

Mr. Acnew. Normal flow? 

Mr. Yorry. Yes. The total dependable. 

Mr. Acnew. I would not attempt to answer that question. I don’t 
now, if that is one of the things you are trying to point out. 

Mr. Yorry. If the Government owns 135,000 acre-feet, I think you 
will admit that there would not be very much left for anything else. 

Mr. Agnew. There is 166,000 acre-feet a year at times, that it has 
been known to yield. 

Mr. Morris. How much ? 

Mr. Agnew. 166,000 acre-feet. I think that was one of the larger 
floods. 

Mr. Yorry. I would like to know the normal flow. You cannot 
settle these things in terms of abnormal flood. 

Mr. Acnew. I think under the terms the dam would catch some of 
that normal flood. 

Mr. Eneir. Would the gentleman yield ¢ 

Mr. Yorry. Yes, 

Mr. Enertr. What happens if you build this dam and then it de- 
velops that you do not have the rights to the floodwaters which will 
be caught by the dam ? 

Mr. Anew. We think we have some of those waters. 

Mr. Enete. If there were about 20,000 acre-feet of water in that 
river, do you think that the Navy can contend it owns any floodwater 
when that has never been used before, it has never been owned, it has 
never been appropriated, and it is not part of the normal flow of the 
stream upon which is predicated riparian rights? 


SANTA MARGARITA, CALIF., WATER RIGHTS 31 


Mr. Acnew. That is one of the questions which we hope to get 
resolved in this litigation. 

Mr. Enere. You certainly do not claim that your purchase docu- 
ments gave you the right to floodwater ¢ 

Mr. Acnew. Sir? 

Mr. ENGLE. You certainly do hot claim that your pure hase docu- 
ments give you the right to floodwater ¢ 

Mr. Acnew. We claim we are entitled to water from the total reser 
voir according to our title, whatever that may be. 

Mr. Enerr. You know there are appropriated rights and that your 
rights are not appropriated. They are riparian rights, are they not, 
and not appropriated ¢ 

Mr. Agnew. I do not think I should be called to answer questions 
that fo to the conduct of the litigation that the attorney general 1s 
conducting. 

Mr. Enorr. The issue here is this: The Secretary says that this 
legislation will affect the firm rights of the Navy. 

Mr. Acnew. We think it will. 

Mr. Enatr. I say that it cannot possibly do that because the legis- 
lation deals with floodwaters, which are waters which were uncon- 
trolled and unappropriated and in which nobody has any rights and 
in which the Navy has an application pending with the State en- 
gineer for 165,000 acre feet. 

Now, if I am right in this, this legislation does not bear on this 
thing at all. 

Mr. Yorry. Isn’t the Chair assuming that the Federal Govern 
ment is willing to concede the State law applies, when exactly the 
opposite is stated in their complaint. 

They are contending by virtue of exclusive jurisdiction our State 
law is superseded. 

Mr. Eneie. I am not going to put words in their mouth. 

Mr. Yorry. I am reading the complaint. 

Mr. Morris. Will the chairman permit me to ask just one question ? 

Mr. Enoaie. Mr. Morris. 

Mr. Morris. As I understand your testimony, you claim you have 
whatever rights your predecessors in interest had: Is that right / 

Mr. Acnew. Yes. sir. 

Mr. Morris. And that is all you claim—whatever right he had, vou 
had? . 

Mr. Acnew. We want our rights. 

Mr. Morris. There is a dispute about what he had. 

You contend certain rights and some others contend he didn’t have 
such rights. But you can only base your claim and hope to win a 
judgment on any claim based on what your predecessor in interest 
had? 

Mr. Acnew. Yes, sir. 

Mr. Morris. There is one other question. When or if you reach 
a final decision in regard to your litigation with these other parties, 
do you think you are entitled to a similar judgment against them to 
the judgment that was rendered in this last case ? 

Mr. Agnew. I don’t know, because the judgment we are referring 
to in the Santa Margarita-Vail case is a stipulated judgment. 

Mr. Morris. Do you think it was a correct judgment 
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Mr, Acnew. In my opinion it was, as between those parties. They 
were resolving their difficulties. 

Mr. Morris. Do you think that your rights as respecting the other 
parties will be dissimilar to what they were in the original suit ? 

Mr. Acnew. I think the court in the present suit will recognize the 

rights of others, other water users on the stream—and there is no 

aoune that there are some. We have no thought at all the court is 
going to take those vested rights away. I don’t think this court 
could. 

Mr. Morris. So the real contingent is what rights did your prede- 
cessors in interest have. You are contending certain rights; some 
others are contending you do not have those rights. But you base 
your claim on whatever your predecessor in interest had ? 

Mr. Aenew. That is right. 

Mr. McKinnon. Mr. Chairman, may I ask a question / 

Mr. Eneie. Mr. McKinnon. 

Mr. McKinnon. Following your —— and your answer to it, 
if the Navy acquired only what water Camp Pendleton had or Mr. 
O'Neill, who was owner of the Santa Margarita before the Marine 
Corps acquired the property. had—and in line with what has been 
the historical practice in California, Mr. O’Neill had no appropriated 
water rights at all in that stream, is that not the case, Mr. Agnew? 

Mr. Acvew. I would not agree with that. 

Mr. McKinnon. The records do not show that the State water re- 
sources division has appropriated to Mr O'Neill any State floodwater 
rights. If he had acquired floodwater rights that would be a matter 
of record. 

Mr. Acnew. I believe it could be acquired by that method. 

Mr. McKinnon. That is the only way he could acquire floodwaters. 

Mr. Agnew. | would rather not answer that question, sir. There 
again, I believe, is a question for the Department of Justice, because 
I believe it goes to the suit. 

Mr. McKinnon. The only way that you can acquire appropriated 
rights is by application to the State water resources division, and being 
granted those rights by the State water resources division—and no 
application had been granted to Mr. O'Neill for floodwaters. There- 
fore the rights to Camp Pendleton were based upon prescriptive 
riparian rights in the stream. 

Mr. Agnew. The use of the word “prescriptive” indicates that there 
are other methods of acquiring those rights rather than through ap- 
plication or appropriation of the State engineers. 

Mr. McKinnon. But it is based upon appropriated waters. It seems 
to me that you have no a oe waters in this stream to store 
behind this dam and that the Navy would be very sound in imme- 
diately reactivating that application to the State water resources divi- 
sion and through the cooperation of other people in the stream who 
have already told me they would be glad to cooperate with the Navy 
in getting the State to grant to Camp ‘Pendleton the amount of 165,000 
acre-feet of appropri: ated water rights in the stream, proceed in that 
manner. You would then have something of real purpose for that 
dam that you are now building there. 

Mr. Acnew. I think we have a real purpose. 

Mr. McKinnon. But would your case be weakened to any extent 
by going to the State water resources division and gettiug that 
165,000 acre-feet ? 
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Mr. Agnew. I would rather have the Department of Justice answer 
that question. 

Mr. McKinnon. Do you see personally whether it would weaken 
your case ¢ 
" Mr. Aenew. I am not going to answer that question, Mr. McKin- 
non: I couldn't. 

Mr. Yorry. I have yielded all of my time here. I hope this witness 
will return and we will set a time for the delivery of this title report 
which should show what the Navy has as to water, and which should 
show what water the Navy was buying when it bought the ranch. 

Mr. Enere. The title would show the right to prescriptive use, if 
any. I doubt very much 

Mr. Yorry. I would like to say one thing more for the Secretary. 
When I talked to the President about the situation in this Fallbrook 
area and urged him, if possible, to stop the Attorney General and the 
Navy and others from 9 eget all these people, when I described 
this tentative agreement, he said, “Why don’t you fellows introduce 
legislation to carry out that agreement.” and I said, “That is exactly 
what we are going to do, but it will take a little time.” 

Now, when we carry out a suggestion he made before I told him 
what we are doing, the Secretary of the Navy comes over and opposes 
the legislation. Somewhere or other, I would like to see that con- 
tradiction resolved, and, I hope, in favor of getting this legislation 
introduced by the Congressman of the area who understands the 
oeergers thoroughly, so at least you could suggest some amendments 
that might do it, instead of just op posing it in toto. 

Secretary Kimpauy. We are going into this, pushing ahead, build- 
ing the dam. We are pushing this dam very Rend We have worked 
ver'v hard to get. it, and we recognize the need for conserving water 
in California, not only for ourselves but for everybody else out there. 

Mr. Yorry. We also recognize the need for conserving water; but 
if time were not so short I would go into these items in the complaint 
claiming water rights as against everybody in there, not just one or 
two people, but everybody. 

Secretary Kimpaun. Which rights we purchased, 

Mr. Yorty. This complaint does not state that. It says your 
rights are paramount to everybody else on the stream, and manifestly, 
that cannot be. There are some peop le who were there before the 
O’Neills, using water, and it is a pity for the people of California 
that the Navy came in there with this action claiming they bought 
all of that stream, because that is what happened when it stepped 
in there and caused all of that confusion. If the Navy had not 
stepped in there it would have all been settled under State law. 

Secretary Krupaty. Are you suggesting we leave? 

Mr. Yorry. I am not suggesting that, but if the Navy thought it 
was impossible to settle this matter and it could not determine water 
rights without suing 16,000 people in California, it should not have 
bought the rights. 

Secretary Kimpaty. We thought when we bought it we knew what 
the rights were and that is what we are trying to settle now because 
there seems to be some dispute. 

Mr. Yorry. All I ask is that you bring over what you have that 
would indicate what you thought the water rights were when you 
bought the ranch. , 
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Mr. Eneie. Mr. D’Ewart has a question that he would like to ask 
before we recess. 

Mr. D’Ewarr. It is not a question, but a brief statement for the 
record on the objections to the bill by the Navy which are found on 
page 2 of the prepared statement. 1 would like to call the attention 
of the committee to the fact that the Department of the Navy objects 
to the bill for four reasons. 

First, enactment of the bill would obligate the Department of the 
Navy to give to the Fallbrook public utility district, on a first-prior- 
ity basis, a portion of the waters, and so forth. If I understand the 
presentation correctly, the Fallbrook public utility district does actu- 
ally have under State law a priority. 

Then the next objection is a statement that the enactment of the 
bill would limit the water supply available for the operation of the 
Military Establishment since the utility district had a quantity of 
water to which it was entitled under State law from the Santa Mar- 
garita River. It seems to me that that is a strange objection to the 
enactment of the bill. 

Then, third, it says enactment of the bill would give the Fallbrook 
publie utility district preferential treatment over numerous others 
who have claims to the use of the waters of the Santa Margarita River. 
In other words, that the Navy would have to recognize the rights of 
the Fallbrook community. 

And, lastly, the enactment of the bill would subject all Government 
establishments, military or otherwise, to the State laws of the State 
or Territory in which they are located. 

It seems to me that those are four strange reasons to come before 
this committee and object to the enactment of this legislation. 

Mr. Asprnauu. If the gentleman from Montana would yield to me, 
I would suggest the basis of the Navy’s objection is to be found in the 
fourth reason given. 

Mr. D’Ewarr. I think that is correct. 

Mr. Aspinatu. No. 4 is the approach which covers all establishments 
in which the Federal Government has any interest whatsoever. 

Mr. D’Ewarrt. In other words, the point you are making is that it 
would subject the Government to the laws of the State and Govern- 
ment in which they were operating. 

Mr. Asprnatu. Absolutely, failing to recognize that we have a 
through-echelon-of-authority principle of government involved. It 
is true the Federal Government has certain jurisdictions. But it is 
also true that the States have certain jurisdictions also. 

When the Federal Government agencies go out whole hog on this 
proposition, there is no chance at all for the State to present its case. 
That is all. 

Mr. D’Ewarr. I would like to present those four points and empha- 
size them for the record. 

Mr. Poutson. Will the gentleman yield? 

Mr. D’Ewarr. Yes. 

Mr. Poutson. I would like to ask the Secretary if he has discussed 
this question with the President ? 

Secretary Kimpatu. No, sir. 

Mr. Povutson. Or with Mr. Chapman or Mr. Straus in the Depart- 
ment of the Interior? 

Secretary Kimpauu. No. 
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Mr. Poutson. The reason I asked that is that it seems to be one of 
the underlying ambitions of Mike Straus at all times for the Govern- 
ment to sort of take over the water rights, just like you are doing, and 
because of the coincidence that your aims were identically the same, 
[ just wondered whether you had conferred with him ¢ 

Secretary Kimpaiy. No. 

Mr. Enere. Just one further question. Are you through, Mr. 
Poulson 4 

Mr. Pouxson. Yes. 

Mr. Encue. Assuming that you are convinced that this legislation 
deals with flood waters which have heretofore been uncontrolled, un- 
owned and unappropriated, and does not interfere with any rights in 
contention on this river, you then have no objection to this bill / 

Secretary Kimpauy. That is correct. 

Mr. Enere. Are there any other questions? 

Mr. Yorry. Mr. Chairman, I would just like to say one thing there 
for the gentleman from Montana, who as usual gets right to the meat 
of things and hits the nail right on the head. I think that No. 4 is the 
real objection, too, and I would just like to take a second to read para- 
graph 3 of the prayer of this complaint, which, I think, everyone 
ought to read who is trying to study the real motivation behind this 
lawsuit, and I am just going to quote from it now: 

That the Court declare and determine that all of the rights of the United 
States of America are paramount and superiors of those of the named defend- 
ants by virtue of riparian care of the lands above-mentioned and the ownership 
of them by the United States, and by reason of the acquisition of the above-men- 
tioned rights of the use of water and the application of those rights to military 
purposes. The Court is likewise requested to declare as against the named 
defendants by reason of the nature of the rights of the United States and by 
reason of the application of those rights to beneficial use and the great need for 
water to meet the military demands above described, the United States is entitled 
to take, use and enjoy without interference by the defendants all the said water 
claims for the needs which it describes, for agricultural purposes and generally 
for purposes that have been stated 
and that is what they are asking the Court to declare against every 
owner in the whole Santa Margarita watershed. 

Mr. Encie. What they are saying is they want their need to be 
made a measure of their right. 

Mr. Yorry. Yes; and that their needs are paramount to everyone 
else’s. 

Mr. Eneie. Just one further question: You are agreed that all the 
property of this Nation is subject to the jurisdiction and Lm of 
Congress, including property owned and claimed by the Navy? 

Secretary Kimpauu. Yes. 

Mr. Enate. In other words, if in the wisdom of Congress we want 
to settle this thing that way, even assuming there were rights of the 
Government involved, there is no question of the right of Congress 
to do so? 

Secretary Kmoparu. Yes, sir. 

Mr. Poutson. And there is no question the attorney, Mr. Agnew, 
will be back to furnish certain information. 

Mr. Enate. Yes. 

Off the record. 

(Discussion off the record.) 
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Mr. Enerie. On the record. The meeting stands adjourned to 1] 
o'clock tomorrow morning. Before adjourning, however, there will 
be inserted in the record at this point the written statement of Mr. 
Mer! B. Peek, of the National Reclamation Association. 

(The statement referred to is as follows: ) 


STATEMENT BY MeERL B. Peek, ASSISTANT SECRETARY-MANAGER, NATIONAI 
RECLAMATION ASSOCIATION 


My name is Merl B. Peek. I am assistant secretary-manager of the National 
Reclamation Association, I deeply appreciate the opportunity of appearing be- 
fore this committee with respect to the legislation now under consideration. 

The membership of the National Reclamation Association at the Spokane, 
Wash., meeting last November adopted the following resolution : 


“RESOLUTION NO. 8 SUBJECTION OF ALL FEDERAL AGENCIES TO STATE WATER LAWS 


“Whereas, by section 8 of the Reclamation Act of 1902, the Secretary of the 
Interior, in carrying out the provisions of said act, is directed to proceed in 
conformity with State laws relating to the control, appropriation, use, and dis- 
tribution of water used in irrigation, subject to any vested right acquired there- 
under, but the Secretary of the Army and other Federal officers and agencies 
having to do with water resources development are not so limited; and 

“Whereas the authority to regulate and control the distribution of the waters 
of streams arising in States lying wholly or partly west of the ninety-eighth 
meridian is properly the exclusive sovereign function of the States: Now, there 
fore, be it 

“Resolved by the National Reclamation Association, That, reaffirming its 
position taken in its resolutions No. 12 adopted in 1946, No. 8S adopted in 1947, 
and No. 10 adopted in 1949, said association urges the enactment of legislation 
by the Congress directing the Secretary of the Army and all other Federal offi- 
cers and agencies having to do with water-resources development projects to 
proceed in conformity with State water laws and subject to rights vested there- 
under, in like manner as the Secretary of the Interior is now directed by said 
section S of the Reclamation Act of 1902.” 

Resolution No. 12 adopted in 1946 referred to in the 1950 resolution reads as 
follows: 

“Whereas it is imperative for the protection and proper administration of the 
use and right to divert or store water that the laws of the respective States 
where irrigation, flood control, and other uses of water are contemplated be fully 
complied with; and 

“Whereas failure to observe such laws leads to controversy often and ex- 
pensive litigation and makes it difficult, if not impossible at times, for the 
administrative officials of a State to protect rights entitled to recognition under 
the laws of such State; and 

“Whereas Congress had declared in Public Law 534, Seventy-ninth Con- 
gress, that it is the policy of the Congress to recognize the interests and rights 
of the States in determining the development of the water resources within their 
borders and likewise their interests and rights in water utilization and con- 
trol as herein authorized to preserve and protect to the fullest possible extent 
established and potential uses for all purposes of the waters of the Nation’s 
rivers: Now, therefore, be it 

“Resolved, That the National Reclamation Association recommends and urges 
in the strongest terms that these several acts, and all similar acts, be amended 
at the earliest possible date to include provisions requiring that in the prosecu- 
tion of all works designed for flood control, water conservation, and use the par- 
ticular Federal agency or department involved shall, in all respects, comply with 
State laws relating to the ownership, control, administration, and use of waters 
as now required by section 8 of the National Reclamation Act.” 

Resolution No. 8 adopted in 1947 referred to in the 1950 resolution reads as 
follows: 

“Whereas the right to regulate and control and distribute the waters of all 
nonnavigable streams within a State is within the exclusive sovereign juris- 
diction of the State; and 

“Whereas under the interstate-commerce clause of the Constitution, the Con- 
gress has jurisdiction over navigable streams inclusive of the regulation of flood 
control; and 
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“Whereas even as to navigable streams it is within the power of the Con- 
gress, in respect to Federal dams and reservoirs, to subject the uses of water 
therefrom for nonnavigation purposes, such as domestic, irrigation, stock-water- 
ing, municipal and industrial (including manufacturing, power generation, and 
mining) and other beneficial purposes, to State law as to the creation and inci- 
dents of such uses or rights after creation; and 

“Whereas in respect to dams and reservoirs constructed and operated by the 
Corps of Army Engineers under the Secretary of the Army there is no Federal 
statute subjecting such nonnavigation purposes to State law, but instead the 
relevant statute (Flood Control Act of 1944, sec. 6, 35 U. S. C. 708) simply 
reads: 

‘*SaLte or SurPLUS WATERS FoR DOMESTIC AND INDUSTRIAL USES; DISPOSITION 
or MONEYS. 

“*The Secretary of War is authorized to make contracts with States, munici- 
palities, private concerns, or individuals at such prices and on such terms as he 
may deem reasonable, for domestic and industrial uses for surplus water that 
may be available at any reservoir under the control of the War Department: 
Provided, That no contracts for such water shall adversely affect the existing 
lawful uses of such water * * *,’ 

“And in view of the fact that the contracts may be with ‘States, municipal- 
ities, private concerns, or individuals, it may well be that the ‘domestic and 
industrial uses’ mentioned in the act would include municipal, domestic, stock- 
watering, manufacturing, power generation, and mining; and 

“Whereas such nonnavigation uses from the dams and reservoirs constructed 
and operated by the Army engineers should be subject to State law just as are 
irrigation uses from the reservoirs of the Bureau of Reclamation operated under 
the exclusive control of the Secretary of the Interior in accordance with the 
Reclamation Act of 1902 (43 U. S. C. 372-383): Now, therefore, be it 

“Resolved, That such nonnavigation uses of water for domestic, irrigation, 
municipal, stock-watering, and industrial (including manufacturing, power gen- 
eration, and mining), and other beneficial purposes should be made subject by 
Federal statute to State law and that the National Reclamation Association 
recommends in the strongest terms that the act hereinbefore referred to be 
amended at the earliest date; and be it further 

“Resolved, That copies of this resolution be transmitted to the Governors, 
Senators, Congressmen, and attorneys general of the Western States, with a 
request for enactment by the Congress of the United States of amendatory 
lecislation for carrying out the purpose of the resolution.” 

Resolution No, 10 adopted in 1949 referred to in the 1950 reso ution reads as 
follows: 

“Resolved, That the National Reclamation Association reaffirms the position 
taken by the association in 1948S as reflected in Resolution No. 1 urging that the 
integrity of the water laws of the Western States should be preserved and that 
the basic provisions of section 8 of the Reclamation Act of 1902 should be re- 
affirmed 

‘1. That in the acquisition and use of water for beneficial use by or through 
any agency of the United States Government the laws of the State or Territory 
where such waters are appropriated and used shall govern such appropriation 
and use: 

‘2. That the administration and distribution of such appropriated waters 
shall at all times be under the control, direction, and supervision of the estab- 
lished water officials of the State which would be vested with jurisdiction if 
the appropriation had been made by a nongovernemntal agency; and be it 
further 

“Resolved, That the board of directors be requested to consider the advisability 
of seeking legislation from Congress of the United States granting to the Secre- 
tary of the Interior for and on behalf of the United States of America the 
consent and authority of the United States to adjudicate the amounts and 
priorities of water rights in which the United States has an interest and 
authorizing and consenting that the Secretary on behalf of the United States 
may sue or be sued in all suits necessary for the protection and interests of 
the United States in water-appropriation matters in the State courts of the 
State where such waters are appropriated and/or beneficially used and under 
and pursuant to the applicable water laws of such State.” 

It is readily apparent that the provisions of section 4, H. R. 5368 are of sub- 
stantial interest to the membership in the Western States 
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May I say at this point, that my statement will concern only section 4 of 
this legislation. While we have a general interest in the other provisions of the 
bill, we desire to let the details with respect thereto be worked out by the local 
people concerned with this development and representatives of the affected 
Federal agencies. May I say further, that neither the legislative committee 
nor the board of directors has approved or suggested changes in the actual text 
of section 4. Therefore, my testimony will of necessity deal with our general 
objectives as set forth in the 1950 resolution, supra. 

Section 4 of the bill requires all Federal officers in water resources develop- 
ment and utilization, both ground and surface waters, to proceed in conformity 
with the laws of the Western States with regard to the control, appropriation, 
use or distribution of water. Further, all Federal officers shall not interfere 
with or acquire any vested rights except upon specific authorization and upon 
the payment of due compensation. Section 4 does not disturb the language of 
section 8, Reclamation Act, 1902, and the body of case law which interprets sec- 
tion 8. 

In my opinion, the language “water resource development and utilization” 
does not include the controlling of floods generally undertaken by the Corps 
of Engineers. The storage of floodwaters is not a utilization of water in the 
usual sense of the term as contemplated in western water law. 

The general import of the language in section 4 requires all Federal officers 
to conform to the priority of use of water as determined by the laws of the 
respective States wherein the Federal agencies operate. All Western States 
set up that priority of use in the following order: (1) Domestic and municipal; 
(2) irrigation; and (3) manufacturing, including the generation of power. 

The language of section 4 supplements section 6, Flood Control Act, 1944, which 
reads in part: 

“Seo. 6. That the Secretary of the Army is authorized to make contracts with 
States, municipalities, private concerns, or individuals, at such prices and on 
such terms as he may deem reasonable, for domestic and industrial uses for 
surplus water that may be available at any reservoir under the control of the 
Department of the Army: Provided, That no contracts for such water shall ad- 
versely affect then existing lawful uses of such water. * * “*” 

Under this authority, purchasers of surplus water for domestic and industrial 
uses from the Chief of Engineers, “at such prices and on such terms as he may 
deem reasonable” have merely a contract right for the delivery of water with 
the Corps of Engineers, even though the water users under such contracts are 
required to get the necessary permits for use from the appropriate State agency. 
The insecurity of this situation as far as the water users are concerned, is found 
in a possible need for the use of the United States elsewhere. In my opinion, 
the Chief of Engineers has it within his power to sever the contractual relations 
with the water users without regard to State law, and serve the needs of the 
United States. I know of no instance where such a calamity has happened or is 
contemplated, but the membership of the National Reclamation Association has 
gone on record on that question many times. Therefore, it is desirable that 
section 6, Flood Control Act, 1944, be safeguarded with the language in section 
4 of this bill. 

An objection to section 4 has been raised to the effect that the language 
therein is not flexible enough to permit the Navy Department to operate under 
the water laws of the State of California. It is contemplated, I am informed, 
that during the peak period of mobilization, a greater portion of Camp Pendle- 
ton’s allocated water will be used for domestic purposes and a lesser portion 
for agricultural purposes; and during the low mobilization periods less water 
will be used for domestic purposes and a greater amount for agricultural pur- 
poses. I am further informed that the laws of California permit this change 
of use to meet the varied needs of Camp Pendleton. Why should the Federal 
Government in any of its functions be accorded a position of favoritism over 
the other water users on this stream? 

After reading the “paramount rights” theory with respect to the rights of 
upstream water users as set forth in the petition of the Federal Government in 
the Santa Margarita River case, it appears mandatory that all Federal agencies 
dealing with western water resources development and utilization be directed 
to proceed in conformity with State laws. If Congress fails to act on this most 
serious question, the rights of the water users on every stream in the West 
where a Federal institution is located, will be in jeopardy. 
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To better reach that desirable objective, I respectfully suggest that section 4 
be amended to read as follows (new matter in italics, matter to be omitted in 
black brackets) : 

“Sec. 4. All Federal officers in carrying out the provisions of this Act and 
other laws relating to water-resources development and utilization, including 
the [furnishing] delivery of water to national-defense installations, and to 
federally owned areas for other purposes, in States or Territories lying wholly 
or partly west of the ninety-eighth meridian, shall proceed in conformity with 
the laws of such States or Territories with regard to the control, appropriation, 
use, or distribution of water and shall not interfere with or acquire any vested 
right except upon specific authorization and upon due compensation being paid 
therefor. The provisions of this Act shall not be construed as affecting or 
intended to affect in any manner whatsoever the provisions of section 8, 
Reclamation Act, 1902.” 


(Whereupon, at 12:10 p. m., the subcommittee adjourned to 11 
a.m... Saturday, October 6, 1951.) 
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SATURDAY, OCTOBER 6, 1951 


Houser or REPRESENTATIVES, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
SUBCOMMITTEE ON IRRIGATION AND RECLAMATION, 
Washington, D.G 


The committee met at 11 a. m., Hon. Clair Engle (subcommittee 
chairman) presiding. 

Mr. Enoie. The Subcommittee on Lrrigation and Reclamation will 
be in order 

The committee is in session for further consideration of H. R. 5368, 
a bill by our colleague, Mr. McKinnon, for the purpose of authorizing 
the Secretary of the Interior to construct, operate, and maintain certain 
facilities to provide water for irrigation and domestic use from the 
Santa Margarita River, Calif. 

At this point I would like to insert in the record the report of the 
Secretary of the Interior. 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., October 5, 1951. 
Hon. Joun R. MURDOCK, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington 25, D.C. 

My Dear Mr. Murpock: Your committee has requested a report from this 
Department on H. R. 5368, a bill to authorize the Secretary of the Interior to 
construct, operate, and maintain certain facilities to provide water for irriga 
tion and domestic use from the Santa Margarita River, Calif... and the joini 
utilization of a dam and reservoir and other waterwork facilities by the Depart 
ment of the Interior and the Department of the Navy, and for other purposes 

Prior to December 27, 1950, the Bureau of Reclamation of this Department was 
engaged, in cooperation with the Department of the Navy and the Department 
of the Army, in investigations looking toward the development of a multiple 
purpose project for impounding, conserving, and utilizing waters of the Santa 
Margarita River, Calif It was generally thought at that time that, upon 
completion of the project and the filling of the proposed De Luz Reservoir, th 
sufe yield of the river and the reservoir would average about 20,000 acre-feet pet 
year. It was also tentatively believed that of this amount approximately 7.500 
acre-feet could be made available for use outside of Camp Pendleton and othe 
military installations in the neighborhood. 

In an effort to firm up this latter figure, we inquired of the Navy Department 
concerning its estimated water requirements, pointing out that we recognized 
that that “Department's interests on the Santa Margarita River are * 
superior to any that this Department has on that stream.” 

In his response to this inquiry, Secretary Matthews wrote on December 27. 
1950, in part as follows: 

“Recent international developments have caused this Department deep con- 
cern regarding the adequacy of the available supply of water to meet the needs 
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of Camp Joseph H. Pendleton, Oceanside, Calif.; the United States Naval 
Ammunition Depot, Fallbrook, Calif.; and the United States Naval Hospital, 
located at Camp Joseph H. Pendleton. It is clear to this Department that, 
for the more efficient utilization of the rights acquired by the United States 
in the Santa Margarita, it will be necessary to construct at the De Luz Dam site 
a military dam and reservoir to provide an estimated safe annual yield.of 20,000 
acre-feet of water. The dam in question is the only means which will permit full 
usage, for military purposes, of the lands and facilities acquired and constructed 
in accordance with the intended development of the above-mentioned military 
establishments. * * * 

“The ever-changing demands upon the armed services do not make it possible 
for this Department to estimate definitely the amount of water it will require 
annually from the Santa Margarita River and its tributaries to meet the needs 
of the military establishments for national-defense purposes. Therefore, this 
Department cannot make commitments or give assurances that a specific amount 
of water will be available at all times for disposal to local interests. 

“This Department will sell to the Fallbrook Public Utility District, upon au- 
thorization by the Congress, any amounts of water which may be available from 
the annual yield of the dam and reservoir after they have been constructed and 
filled and national-defense requirements for water at Camp Joseph H. Pendleton, 
the United States Naval Hospital, and the United States Naval Ammunition 
Depot have been satisfied.” 

Upon receipt of this advice, the Bureau of Reclamation discontinued its inves- 
tigations. Until a contrary determination is made, I cannot recommend that this 
Department be authorized to undertake the construction of diversion works and 
the delivery of water from the Santa Margarita River for purposes other than 
those connected with military needs. 

Inasmuch as the results of the studies which were made by this Depart- 
ment may, however, be of interest to your committee in its consideration of 
H. R. 5286, I may summarize them thus: The estimated construction cost, based 
upon January 1949 prices, of the facilities which enactment of section 1 of the 
bill apparently contemplates this Department would build was $1,318,000. This 
cost would be somewhere near $1,500,000 as of today’s prices. These works 
would consist of a 4-unit, 40 second-foot capacity pumping plant, with incidental 
chlorinating and metering equipment; 5 miles of buried 30-inch steel pipe; 
and a standpipe at the southwest corner of the Fallbrook public utility district’s 
boundaries. Of the estimated cost of constructing De Luz Dam and Reservoir 
(authority for which is, according to the text of H. R. 5368, to be found in the 
act of January 6, 1951 (Public Law 910, 8lst Cong.), and may also well be 
covered in sec. 201 of H. R. 4914), it is believed that approximately $4,033,000 
would be properly allocable to water supply for nonmilitary purposes. The 
Corps of Engineers’ report of 1948 on the Santa Margarita River gives the 
estimated cost of the dam and reservoir at $17,380,000. Given these estimated 
costs, the ratio of the benefits from supplying water for nonmilitary purposes 
to the cost attributable thereto appears to be approximately 5.2 to 1. 

As of January of this year, there were 8,192 acres within the Fallbrook 
public utility district's boundaries. These were enlarged shortly before cr after 
the investigations of the Bureau of Reclamation spoken of above were concluded. 
As of July 1, 1950, 3,960 acres were irrigated, 2,790 acres were arable but not 
irrigated, 750 acres are classified as nonirrigable, and the remainder are occu- 
pied by the town of Fallbrook, parks, cemeteries, roads, and the like. To supply 
the entire irrigable area within the district it is estimated that the district 
will require, over and above any water it may secure if the second barrel of the 
San Diego aqueduct is constructed, from 9,700 to 11,000 acre-feet from De Luz 
Reservoir for an adequate water supply. Ultimate shortages of 15 to 24 percent 
of requirements are in prospect. 

It is estimated that water for municipal purposes can be sold for approxi- 
mately $120 per acre-foot and that water for irrigation purposes will yield 
about $35 per acre-foot. H. RK. 5368 contemplates that repayment can be ac- 
complished in 50 years. <A conservative estimate is that a full 7,500 acre-feet 
of water for nonmilitary uses, as contemplated in the draft of agreement spoken 
of in section 2 of H. R. 5368, would not be realized in short of 17 years. In 
view of this, it would seem that provision should be made for a repayment period 
of 65 years, with further provision for acceleration of repayment if water-supply 
conditions turn out to be better than those upon which present estimates are 
based. 
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Section 4 of the bill would, if enacted, require every agency of the Govern- 
ment which engages in the development and utilization of water resources in 
a State lying wholly or partially west of the ninety-eighth meridian to con- 
form with the laws of the State relating to the control, appropriation, use, 
or distribution of water. It would also forbid any acquisition of a vested right 
“except upon specific authorization and upon due compensation being paid there- 
for.” This section extends explicitly to agencies furnishing water for national 
defense installations. Without purporting to speak of the impact which such 
a provision of law might have upon the activities of other Federal departments, 
I can only say that I do not believe that any such sweeping proposal as this 
should be enacted without extremely careful study. This Department adheres 
to the view, generally, that the development and utilization of water for the 
direct benefit of and consumptive use by persons who, if they were themselves 
undertaking the development, would be required to conform to the laws of 
their States with respect to the appropriation of water could well be required 
to be undertaken by Federal agencies in conformity with such laws, But I am 
far from prepared to say that, in the absence of much clearer decisions from 
the Supreme Court on the basic issues than any I am acquainted with, all 
Federal uses of water should be required so To proceed, let alone that Federal 
egencies should be stripped of all authority to acquire vested rights to the use 
of water by gift, purchase, or condemnation in the absence of specific congres 
sional authorization relating thereto. 

The Bureau of the Budget has advised that there is no objection to the sub 
mission of this report to your committee. 

Sincerely yours, 
WILLIAM E. WARNE, 
issistant Secretary of the Interior. 


We called this meeting this morning in order to hear from the 
Bureau of Reclamation, Mr. Nielson, who has other appointments back 
home. That made it necessary for us to hold a hearing this Saturday 
morning. Generally, I am not in favor of a Saturday session because 
ordinarily we cannot get anyone here. I am pleased at our fine attend- 
ance this morning. 

Mr. Nielson, come forward, please. Do you have a prepared state- 
ment ¢ 


STATEMENT OF E. G. NIELSEN, ASSISTANT REGIONAL DIRECTOR 
OF REGION NO. 3, BUREAU OF RECLAMATION, DEPARTMENT OF 
THE INTERIOR 


Mr. Nrevsen. My name is E. G. Nielsen, and I am assistant regional 
director of region 3 of the Bureau of Reclamation with headquarters 
at Boulder City, Nev. 

I appreciate the committee’s courtesy in hearing me at this time. I 
was called in on rather short notice and did not have time to get a 
statement mimeographed, but I have some notes. 

I assume that you all have the Secretary’s report on this bill, so I 
will not cover the same ground. 

I thought that I might first give you a picture of the Santa Mar- 

garita watershed. 
At the lower end of the Santa Margarita watershed we have Camp 
Pendleton, which lies immediately against the ocean. Then above 
Camp Pendleton we have 8 or 10 miles of more or less canyon area. 
Within that canyon area lie several diverters, including Fallbrook, 
which pumps from the river at that point, and within that canyon area 
also lies the Lippincott Dam site, which has been given some consider- 
ation in connection with Fallbrook’s water problem. 

Above the 8 miles of canyon reach of the river lies the Vail ranch. 
Then above the Vail ranch lie other private holdings diverting water. 
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The De Luz Dam site and almost all of the reservoir basin are in 
Camp Pendleton. That question came up yesterday. I thought that 
you might want to know where that site lies. 

Water now reaches the canyon section as dictated by the exercise of 
existing diversions, is there diverted in part by a few small private 
interests and by Fallbrook exercising its asser ted rights, enters Camp 
Pendleton, is diverted in part to a small lake in the reservation, some 
part is dissipated into the ground-water basin, from hich the Camp 
derives its water supply, and finally, some part flows into the ocean. 

Incidentally, the camp’s ground-water basin is not in too good shape, 
we understand. 

The Corps of Engineers and the Bureau of Reclamation, working to 
gether, found that a reservoir of 188,000 acre-feet conservation capacity 
at the De Luz site would, after having once filled, sustain an average 
draft on the reservoir of 20,000 acre-feet. This assumes the storing of 
water presently unused with due. allowance for full development of 
upstream rights, riparian and appropriative, and for evaporation 
losses. 

The reservoir would withhold water now entering the camp's 
ground-water basin except for very infrequent spills. 

Stream flow is erratic in the coastal area of southern California. 
If the runoff of 1896-1915 were to follow the construction of the dam, 
it would take 20 years to fill, and it would be the 1916 flood which 
filled it. The draft of agreement dated December 13, 1949, to which 
reference has been made in these hearings, is based upon the 1923-36 
period, during which runoff of 51 percent of the mean was realized. 
During that period a draft of 8,000 acre-feet could have been put upon 
the reservoir the first year, and that draft increased to 20,000 acre-feet 
during the nineteenth year of reservoir operation. 

Now, a word about that agreement. I participated in the drafting 
of that agreement. I believe that all participants understood it to be 
a draft committing no agency but expressive of a workable formula 
for division of water. I expected at the time that the draft would 
mature in time into a formal agreement. 

Now, to show that it is not in its present form a finished product, 
consider that it now purports to set aside the rule of division in the 
event of a national emergency, but fails to state any rule which would 
then apply. Of course, the intent is that the camp would have first 
call upon the water, but that intent is not expressed. 

The Bureau needs 47 years of a full 7,500 acre-feet water supply in 
which to collect reimbursements of its investment costs, and of the 
De Luz Dam cost allocated to Fallbrook. If the formula expressed in 
the December 1949 agreement were followed, we might go as long as 
19 years before the district could make full installment payments. 
It could pay some during the filling period, but it must be clearly 
understood that the Bureau could not secure reimbursement of its 
capital costs unless it could deliver year in and year out a firm water 
supply. Surplus water available from time to time is of very low 

value in an avocado and lemon agriculture. For that reason we are 
forced to the view that if only surplus water can be made available to 
Fallbrook, the Bureau cannot develop a feasible project for Fallbrook 
and further investigations would be fruitless. 

Mr. Eneue. I am very much interested in that last statement. I 
understand you to say if only surplus waters are available, vou can 
not formulate a feasible project ? 
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Mr. Nievsen. That is correct. 

Mr. Encuie. By surplus waters, what do you mean ? 

Mr. Nrevsen. Water available intermittently as the reservoir might 
fill and be in danger of spilling. Not available year in and year out. 

Mr. Enete. Is there any available other than surplus water / 

Mr. Nrevsen. Let us be certain that we are talking about the same 
sort of surplus waters. 

Mr. Asprnati. You mean the use of floodwaters as they occur? 

Mr. Nietsen. The use of floodwaters and impoundment. 

Mr. Asptnauu. After impoundment ? 

Mr. Nievsen. Those would not be surplus waters. Let me say 
what I mean by surplus waters. Surplus waters available after im 
poundment in only occasional years would not be of value in that area. 
Waters which would be impounded, of course, are presently surplus. 
Do I make myself clear on that ¢ 

Mr. AspInaLu. No. 

Mr. Eneie. You will have to explain that again. 

Mr. Nietsen. We will try again. 

The Navy, as I understood the testimony yesterday, is willing to 
give to Fallbrook waters which might be surplus to its needs during 
periods of flush water supply in the area. Unless water can be made 
available to Fallbrook every year in firm amounts, in a firm amount, 
that water cannot be of much value in Fallbrook because they have 
orchards, not annual crops, to sustain. 

Mr. Enote. I understand that in effect you are saying this—that 
if the Navy reserves the right to butt in there and take the water at 
any time it wants to, you cannot have a feasible project. 

Mr. NIELSEN. Let us take it the other way, if it forecloses on Fall- 
brook getting the water except in occasional or infrequent years, we 
cannot find a feasible project. We must have it every year. 

Mr. Enoie. Of course, that is a proposition which would be very 
plain in any project, would it not? In other words, if you take the 
great Central Valley project, as gold-plated as it is, and if you 
ran in a condition that somebody could grab all the water whenever 
they wanted to you could not very well plan a feasible project, could 
you, because you could not predicate an agricultural development 
upon an intermittent supply of water. 

Mr. Nrevsen. That is particularly true in Fallbrook in the orchard 
area. 

Mr. Ener. Now your statement does not startle me quite as much. 
It would apply with equal force anywhere ¢ 

I take it that you have in mind the fact that since Pendleton is 
a military installation, the Government has the power of condemna 
tion and might take the water. Let us put it this way. Let us make a 
few assumptions. 

In the first place, Fallbrook has filed upon, and therefore, presum 
ably, has a good claim, to 11,800 acre-feet of water. If the Navy takes 
it, that is water they will have pone nsate them for. Now, my con 
cept of this project is that the Navy is building a dam there to catch 
surplus water, and all the people of Fallbrook are asking is that they 
be permitted to put their water behind the same dam, which will m: ake 
it unnecessary to build two dams. 

Mr. Nievsen. That is right. 
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Mr. Enerer. And it was to be a saving to the taxpayers, a conven- 
ience to the people of Fallbrook, and would cost the Navy less money 
because Fallbrook would help them pay for the dam. Why the 
Navy should turn that down, I do not know. They have some rather 
flimsy arguments which you heard yesterday. 

Overriding the normal situation is the fact that you have a mili- 
tary installation which might exercise government power of eminent 
domain. I think this agreement has some reservations in it which, 
according to your statement, will have to be taken out of there. 

Mr. Nretsen. Mechanically, it fails to state what rule will apply 
in the event of a national emergency involving mobilization. 

Mr. Enorie. If the Government would compensate Fallbrook for 
the use of the water which the Government would be required to 
do if Fallbrook owns the water, then the project would still be feasible 
because the Navy would be compensated for the loss. 

Mr. Nrecsen. That is right. 

Mr. Enorr. As far as financial feasibility is concerned, the project 
would come out all right. The great trouble would occur with the 
poor fellow at Fallbrook who could not irrigate his orchard. 

Mr. Nietsen. He would lose his orchard over a period of years. 

Mr. Enoatr. Therefore, even when the water would be available, 
the orchards would not be able to pay. I assume in those cireum- 
stances, to have the development predicated upon the water supply, 
it would have to be limited to the kind of development in the nature 
of an annual crop. 

Mr. Nievsen. On the basis of an annual crop down there they could 
not meet the water charges. 

Mr. McKinnon. With regard to this San Diego agreement that 
was discussed for 3 days at San Diego, was there not a meeting of 
the minds in case there should be a full mobilization and the Navy 
needed the water, that the community of Fallbrook, the public utility 
district there, would not claim their water at that time ¢ 

Mr. Nrevsen. I think that was the intent. It is not expressed in 
the agreement. 

Mr. McKinnon. If that were expressed more fully in the agree- 
ment would the Bureau of Reclamation feel that the project would 
still be a meritorious project ? 

Mr. Nrevsen. Not unless there were compensating features flowing 
to Fallbrook for the damages which would result from the taking of 
water over a period, because there would be no security behind our 
investment. 

Mr. McKinnon. Fallbrook has 11,800 acre-feet of water. 

Mr. Nietsen. It has an appropriative right, I believe, to 11,800 
not yet developed. That is the storage right. 

Mr. McKinnon. It is a storage right to the waters in the stream? 

Mr. Nieisen. Yes; a potential water supply. 

Mr. McKinnon. Your 20,000 acre-feet average flow of stream is 
based pretty largely on floodwaters? 

Mr. Nrevsen. The 20,000 yield is entirely floodwaters. 

Mr. Enawe. I would like to have you repeat that for the benefit of 
the Navy sitting back here. You say that this 20,000 acre-feet to go 
behind that dam is entirely out of the floodwaters? 

Mr. Nieisen. It is floodwaters, but with one exception, in that cer- 
tain of the floodwaters would go into the ground-water basin below 
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So, 


the dam site and there be impounded for use in Camp Pendleton. 
the 20,000 is not net floodwaters. 

Mr. Enate. I have some figures here that I would like to put into 
the record. I havea telegram from a State engineer, Mr. Edmonston, 
and he says [reading] : 

At request of Northcutt Ely, we are supplying information on annual flows 
Santa Margarita River in acre-feet at USGS gaging station at Ysidora, located 
about 2 miles upstream from mouth of river. Station below practically ali 
used of water; so, these flows substantially represent wastes into ocean. Flows 
are for 12 months ending September 30 of year indicated. 

And then they are set up. The telegram will be inserted m the 
record at this point. 

(The telegram referred to is as follows :) 

SACRAMENTO, CALIP, 
Hon. CLatr ENGLE, 
Member of Congress, Washington, D. C.: 

At request of Northcutt Ely, we are supplying information on annual flows 
Santa Margarita River in acre-feet at USGS gaging station at Ysidora, located 
about 2 miles upstream from mouth of river. Station below practically all used 
of water; so, these flows substantially represent wastes into ocean. Flows are 
for 12 months ending September 30 of year indicated: 1924, 2,360; 1925, 790; 
1926, 15,700; 1927, 91,200; 1928, 4,000; 1929, 1,360; 1930, not available; 1951, 
3,660; 1932, 40,600; 1933, 6.520; 1934, 5,019; 1935, 12,990; 1936, 11,060; 1937, 
117,200; 1938, 122,000; 1939, 22,900; 1940, 22,320; 1941, 117,600; 1942, 16,930; 
1943, 74,270; 1944, 27,800; 1945, 20,270; 1946, 11,680; 1947, 6,930; 1948, 562; 1949, 
479 ; 1950, 0. 

A. D. Epmonston, State Engineer. 

Mr. Enaue. I have asked Mr. Carr to average them. They start in 
1924 and run te 1950, and the average over the 26-year record is 21,400 
acre-feet. In other words, over a period of a quarter of a century, 
11,400 acre-feet of water have been going to waste in the ocean because 
this measuring station is below the point of last use on the river. 

Now, those are the 20,000 acre-feet of water that I am talking about 
that would be put behind this dam, and how the Navy can sit around 
and holler and say that their firm rights are going to be imposed upon 
when they have 20,000 acre-feet a year going into the ocean, I do 
not see. 

Mr. D’Ewarrt. Are any of the 11,800 acre-feet included in the 21,000 
that you speak of ? 

Mr. Ener. They are included. 

Mr. Nrevsen. They are all in it. 

Mr. Ener. They are all in here. 

Mr. D’Ewarr. Would not surplus water, unused and unclaimed, if 
that is the definition, be 21,800 feet, minus 8,300 ? 

Mr. Ener. What they have on their 11,800 acre-feet is the right 
to take it and store it outside the floodwaters, but they have not been 
able yet to catch and store it, and they have to go up the river and 
build a dam of their own, or get in on the Navy’s dam. 

Mr. Nrevsen. That is right. 

Mr. Eneue. They are just asking to get in on the Navy’s dam. 
The Navy comes along and says that Fallbrook is trying to take some 
of their water when 20,000 acre-feet for a quarter of a century have 
been going to waste in the ocean. 

Mr. Aspinatt. As I understand Mr. Nielsen’s testimony, this 
project would not be feasible for the Bureau of Reclamation to accept 
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the responsibility for repayment unless they could get how much 
water, Mr. Nielsen, annually ¢ 

Mr. Nrexsen. 7,500 acre-feet, average, annually. 

Mr. Aspinatye. Which must be taken from the 20,000 acre-feet 
which you state can feasibly be taken from the reservoir annually after 
it has once filled ¢ 

Mr. Nrevsen. That is correct. 

Mr. AsprnaLu. You alsu make the statement, as I understand, that 
it might be 19 years before any water could be taken out by the Fall- 
brook users in order to get satisfactory storage behind the dam; is 
that correct ? 

Mr. Nretsen. No; that is not quite correct. 

Assuming the 1923-36 period of stream flow repeated, which is a 
period of only 51 percent of average flow, we could start taking out 
of the reservoir in the first year 7,800 acre-feet for the camp and 
leave 1.800 acre-feet for Fallbrook the first year of such a cycle. 
Then we could increase that take, every year, until in the nineteenth 
year we were able to get 7,500 acre-feet out for Fallbrook. So that 
during the filling period we would be using it, but on a modified 
scale so as to insure its filling. 

Mr. Asprnatn. If the Navy now has no right to them, no riparian 
rights, but Fallbrook apparently does have, and the permit has already 
been granted by the State authority, why is there all the cry from the 
Navy that they have the first right, in your opinion ¢ 

Mr. Nrevsen. | could easily get into trouble discussing water rights, 
but the formula which I gave you there is the one whic h was arrived 
at in San Diego. Bear in mind, Camp Pendleton is riparian. It is 
now getting its water supply out of the ground-water basin and the 
lower end of the Santa Margarita River, and that De Luz Dam would 
stop during the filling period essentially all the inflow to that ground- 
water basin, and it definitely needs water; so that, let us now say, the 
negotiated formula said—let us first take out of the river 8,000 acre- 
feet for the camp, 1,800 acre-feet, which is the 214 second-feet flow 
right of Fallbrook, let us satisfy that first before we start tapping the 
till of storage water—— 

Mr. Asernaiy. I want to ask Mr. McKinnon a question. 

Mr. McKinnon, is it your understanding that it is feasible for the 
city of Fallbrook to go up the river from Fallbrook and build the 
dam to impound the water which it has a right to in its permit ? 

Mr. McKinnon. The Fallbrook utility district is now contemplat- 
ing that move. In fact, they have already started condemnation 
proceedings to acquire the basin site. However, it is an expensive 
process, and they feel a very duplicatory process that adds to the ex 
pense. It would be much more feasible and economical to participate 
in the De Luz Dam than to construct their own dam at the Lippincott 
site. 

Mr. Asprnati. Are they willing to underwrite whether this project 
is feasible from the position taken by the Bureau of Reclamation in 
its method of figuring feasibility; are they willing to assume the rest 
of the liability as a public-utility corporation to see that annual pay- 
ments are met each year, or do they wish to have the benefits of the 
reclamation service in their figuring of feasibility ? 

Mr. McKinnon. Their financing is a problem for the Fallbrook 
utility district. They are not a large wealthy organization, and the 
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country has been arid for a long time, and they are definitely limited 
in their financial ability. The reclamation laws provide them that 
financing assistance so essential to them. One of the great problems 
they had in developing the Lippincott site was the matter of financ- 
ing, and their financial interests were taken care of in the De Luz 
situation by going to the Bureau of Reclamation financing laws. 

Mr. Asprnauy. I understand that. You are not asking for any out- 
right grant from the Federal Government for the construction of this 
project. The project would belong to the Fallbrook users ? 

Mr. McKinnon. No; it is to be repaid over a 50-year period. 

Mr. Eneir. What they do, as I understand it, is take a portion of 
the main structure, which would be charged to the Fallbrook people, 
plus the diversion work, and they build that under the reclamation 
law and charge for it and pay for it under the reclamation law; is 
that not right ? 

Mr. Nrevsen. That is what the bill contemplates, as I understand it. 

Mr. McKinnon. Under the powers of the Secretary under the rec- 
lamation law, the payments for the use of that dam, or the repay- 
ments for the construction of the dam and the waterworks, would 
necessarily have to be in 50 equal payments, which payments could 
he scheduled according to the amount of water drawn out of the dam. 

Mr. Nrevsen. Yes. 

Mr. McKinnon. So, it would be financially feasible. Over a period 
of 50 years, even though Fallbrook was not able to use an awful lot 
of water out of the dam in the earlier years because of the mobilization 
period at the present time, it would still be a feasible project, because 
over a 50-year period we do not anticipate a full mobilization peak, 
and we can anticipate that, by and large, enough water will be coming 
out of the dam to make it a feasible project so that there could be 
made repayments to the Secretary of the Interior. 

Mr. Nrevsen. Assuming that you always get enough water to keep 
your orchards going. 

Mr. McKinnon. We are not getting the 7,500 acre-feet at the pres- 
ent time until the orchards have been kept, and the figures that Mr. 
Engle read a minute ago show that over a much shorter period than 
50 years we have been averaging 2,100 acre-feet from the river. 

Mr. Nrevsen. We are satisfied in our own minds that the water is 
there for storage and regular use. 

Mr. McKtnnon. As I understood from your statement a moment 
ago, you thought that Fallbrook would actually have 7,500 acre-feet 
a year and you said that the project was not feasible, and that is news 
to me, 

Mr. Nievsen. I will try to say it again. Unless the orchards get 
water every year, we just will not have the security behind our invest- 
ment. You cannot skip a year watering an orchard. 

Mr. McKinnon. Of course not. They are drawing only 1,800 feet 
presently out of the river, and I understand from their new appro 
priations from the State they have 10,000 feet additional, and if they 
can store behind the dam it will take it up to 11,800 acre-feet that they 
have a firm right to, and that is the equivalent of 7,500 acre-feet that 
the dam proposes. 

Now, they are able to maintain an economy on 1,800 acre-feet out 
of that river. If that is increased up to 11,800 acre-feet, that would 
improve the financial dependability of the area just that much, and 
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if the dam ultimately yields 7,500 acre-feet it would be just that much 
better for the Interior Department. 

Mr. Nietsen. There are some other elements that must be con- 
sidered. First off, some of their orchards are not mature. They are 
going to have a growing water requirement. They have been able to 
take water out of the San Diego aqueduct considerably beyond their 
normal entitlement because of a storage privilege accorded them by 
the city of San Diego. They have been eking out an existence, let us 
say, for their present area. They have expanded their area and they 
have had new orchards which will require more water as those orchards 
mature. They could not begin to get by. I think they are in trouble 
this year, and I am sure that they are going to be in serious trouble 
next year in terms of water supply; so, let us not say that the 7,500 
acre-feet increase would be all gravy. As a matter of fact, the 7,500 
acre-feet would not bring their water supply up to the point where 
they will have a full supply for the area. 

Mr. McKinnon. I do not mean to say that it would be gravy; but 
I do say, if they can improve their water supply from 1,800 acre-feet 
to 7,500, the groves planted will be taken care of and the water will be 
sold for beneficial usage and part of the funds coming back from that 
water will be the funds that will be repaid to the Department of the 
Interior for financing the project. 

Mr. Niersen. Yes. But, you see, what I am thinking of is that 
year in which they do not get 7,500 acre-feet, because Camp Pendle- 
ton takes it, by reason of first priority. 

Mr. McKinnon. In those years those payments are not heavy, 
either. 

Mr. Nrevsen. Yes, but in those years you do not get any crop return, 
and for several years thereafter your trees do not return. You see, 
you just cannot keep water away from trees for 1 year and then 
bounce back immediately. 

Mr. McKinnon. Of course, that is easy to be appreciated. The 
point is now that the expansion in Fallbrook is not in proportion to 
the water potentialities at this dam, and that the appropriated rights 
given by the State bestow upon this area. 

Mr. Enceie. Let us make this assumption: Assume that the Navy 
goes ahead and builds this dam. Are they going to grab Fallbrook’s 
10,000 acre-feet of water? 

Mr. McKinnon. No. Some way or another Fallbrook will have to 
build a different site, and they will take the 11,000 feet out of the river 
before it reaches Camp Pendleton. It will rob the Navy of just that 
much storage, eventually. 

Mr. Enéie. What you get down to is this: Fallbrook has to be given 
the priority which the State law gives them to the water. If the Navy 
wants to take that water, the Navy has to pay for it; do they not ? 

Mr. Nrevsen. Well, the formula in the draft of agreement, assumed 
a pooling of the water rights of each. At that time no one knew 
quite what the rights were. I thought they were willing to throw 
them into the pot and take our parallel priorities as to water, so that 
both Camp Pendleton and Fallbrook would have like priorities. I 
think that is implied in that formula that you see there. 

Mr. Encuie. That would presuppose that the State would grant 
the Navy the right to the balance of water, which the Navy does not 
now have. 
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Mr. Nietsen. That presupposed an appropriation right to store 
all the water of the Santa Margarita River. That is right. 

Mr. Enewe. You are talking about floodwaters? 

Mr. NIevsen. Yes. 

Mr. Ener. You are talking about those waters which Mr. Ed- 
monston in his telegram said were going out into the ocean ¢ 

Mr. NieEtsen. That is right. 

Mr. McKinnon. There is another point there, too, Mr. Nielsen. 

When we are talking about the water that the Navy is using to 
replenish its underground reservoir, to a certain degree it is riparian 
water, particularly in these last few years. Of course, there has 
not been much replenishment lately, but some of that water has been 
riparian water, has it not? 

Mr. Nietsen. I do not know enough law to know whether a well 
is a riparian water, or not. One of our California attorneys could 
tell you that. 

Mr. McKinnon. But there has been some stream flow. 

Mr. Nietsen. The ground-water basin has been replenished from 
time to time. 

Mr. McKinnon. This 21,000 acre-feet on the average has been 
spilled into the ocean, and part of that may be classified as riparian 
waters. That has been sinking into the sands on Camp Pendleton, 
on its way to the ocean. 

Mr. Nrevsen. As I remember the location of Ysidora gage, it is 
pretty well below a point where the water could go into the ground- 
water table. It is pretty close to the ocean. It is tideland. 

Mr. McKinnon. A lot of this water going to the ocean sinks into 
the sands, and that replenishes the underground water of Camp 
Pendleton. 

Mr. Nievsen. I think largely the flow of the water has taken its 
toll before it reaches the Ysidora gage. 

Mr. McKinnon. If that dam were built they would still have to 
spill over that dam. The Navy would still have a right to force 
release of a certain amount of riparian water to replenish this under- 
ground basin down the stream. Would that not be the case? 

Mr. Nretsen. As I understood the meeting of minds in San Diego, 
the Navy wants to abandon the ground-water pumping and instead 
store the water, which would get into that ground-water basin, in the 
DeLuz Reservoir, keeping the ground-water reservoir replenished 
from time to time by the spilling. It would be replenished with un- 
avoidable spills from the DeLuz Reservoir. That would then be a 
secondary source of water supply for the camp, and not too reliable 
a sgurce, so long as you depend upon spills from the reservoir. 

Mr. Eneie. Mr. Nielsen, will you state in a sentence, if you can, 
what conditions are necessary with reference to water supply to make 
this project feasible. 

Mr. Nieitsen. We need for the Bureau of Reclamation to recapture 
its investment either the ability to get 7,500 acre-feet in every year or 
compensation for the water if the Navy were to take out the 7,500 
acre-feet. 

Mr. McKinnon. Will the gentleman yield ? 

Mr. Nielsen, that is a new thought, because that was not expressed 
when the San Diego agreement was drafted. The Department of 
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Interior at that time was perfectly willing to undertake this agree- 
ment and to finance the situation on a schedule of water that did not 
contemplate anywhere near a 7,500 acre-foot delivery for a period of 
several years. 

Mr. Nrevsen. That is one of the deficiencies of that agreement. 

Mr. McKinnon. But your department did not object to that agree- 
ment. It was the Navy that objected, later on. 

Mr. Nietsen. I have a file here, and a letter in it which I wrote 
very shortly after Captain Johnson sent that agreement in, which 
expresses that very concern, that there must be some sort of compen- 
sation to the Fallbrook farmer when his water is taken away from him 
in the event of national emergency. 

Mr. McKinnon. But this water to be caught was not water that 
the Fallbrook people owned at that time. This was new, fresh water 

Mr. Nrevsen. That is right. 

Mr. McKinnon. All right. 

Mr. Nievsen. Lacking that 7,500 acre-feet in any particular year, 
that farmer does not have the ability to meet his water bill. You give 
us a specific repayment period of 50 years during which to recapture 
this investment. We need an ability on the part of the farmer each 
year to meet his water bill. 

Mr. McKrnnoyw. If the Navy had gone ahead and consummated this 
agreement which was drafted in San Diego do you mean to say that 
the Department of Interior would not have gone ahead ¢ 

Mr. Nrevsen. I do not think so. At least, not without some pro- 
vision for compensation of the Fallbrook farmers. 

Mr. McKinnon. In all of our discussions with the Department of 
the Interior all during that period the Department of Interior was 
perfectly willing to go ahead. 

Mr. Nietsen. Let me read you what I wrote. This is on January 
10,1950. I will give you a reference paragraph. 

We must confess to a certain relief 
This is a letter our regional director has wore to che Commissioner, 
trying to clear up this matter of what the agreement is: 

We must confess to a certain relief over Mr. Bennett’s statement in the last 
paragraph of his speedletter to Mr. Riter that “no firm conclusions were reached 
at the meeting as to how best to attain these ends,” because we in the field had 
much the same reaction. Mr. Agnew’s memorandum to Mr. Swing indicates his 
view that the memorandum of understanding drafted in the field is basically 
an expression of intent intended to clear the way for introduction of Congress- 
man MeKinnon’s legislation. Mr. Bennett's plan of developing the next actions 
through consultation with Navy representatives in Washington is consistent 
with our thinking as to the next move. I think that we can dismiss Captain 
Johnson's expectancy, expressed in his December 22 letter to Regional Counsel 
Coffey, that the field draft of the memorandum of understanding will now 
proceed to some formalized action. 

As an expression of intent the field draft is satisfactory to us. In drafting 
whatever formal agreement may ultimately develop, several points will bear 
further examination. These will be discussed in the following paragraphs. 

The first has to do with the exceptions which qualify (a), (b), (ec), and (d) 
of article 2 as to periods of national emergency involving mobilization. Actually, 
the memorandum is silent as to rules of water distribution which would apply 
during such excepted periods. We understand the basic intent, of course, but 
could the question “What are the rights of the naval reservation during periods 
of national emergency, they being undefined by the memorandum?” logically be 
raised to defeat the basic purpose of the exceptions 
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The intent of the exceptions in article 2 is to place in the naval reservations 

a right during national emergencies to disregard the rules set up for divisior 
of the yield of De Luz Reservoir. There being no mention of reimbursement to 


the Fallbrook public utility district for water taken by the naval reservations 
to the injury of the district, reimbursement to the farmer for immediate and 
future losses resulting from water shortages, nor reimbursement to the Bureau 
to effect inability to secure revenue from the project, could the language of the 
memorandum of understanding be interpreted as granting the naval reservations 
the right of expropriation without compensation of those injured 7 

We would have raised that point. 

Mr. Eneie. That is very clear to me, but the way to do it is to write 
a provision in this bill relieving the Fallbrook utility district of its 
obligations if its water is taken due toa national emergency. Also. 
all obligat ions shor Id he relieved tot he extent of { he damage. If it 1s 
damaged due to the taking of those waters from a national emergency, 
that would have to be done - | f you do that. you have solved the prob 
lem, have ‘you not 4 

Mr. Nrevsen. I would think so. 

Mr. En LE. Why should thre Fallbrook peopl suffer t] Cc 
the national emergency? If that is written into the bill, you have the 
case satisfied, have you not ¢ 

Mr. Nrersen. You will have our worries satisfied; yes. 

Mr. Eneir. That also ought to satisfy the Navy, is that not true / 
Then they cannot holfer about the overriding draft of 7.500 acre-feet. 
If they have to take it, they take it. It would be a write-off from 
Fallbrook’s obligation. Would that make it feasible for yout 

Mr. NIELSEN. Yes. So long as you relieve the secretary of Inte- 
rior of the duty of collecting during those vears it would. 

Mr. Enazue. Is that not fair? 

Mr. Nrecsen. Surely. 

Mr. Eneir. Why should the Fallbrook people carry an impact im 
posed upon them by a national emergency, which evervbody suffers 
from / 

Mr. Yorry. Mr. Chairman, may I ask a question on that ¢ 

Mr. Nielsen, when I read that exception in this agreement I had 
some misgivings about it, too. It seemed to me that there was an im 
plication in there that Fallbrook did not own the water and that, 
therefore, they could only use it at the sufferance of the Navy So long 
as the Navy did not need it. Is that what you mean that seems to be 
infeasible here ? 

Mr. Nievsen. No. I did not get that sense out of it. I thought as 
a matter of mechanics that after having said that all rules were off 
we failed to say what rules were on. 

Mr. Yorry. If Fallbrook has a legal right to the use of that water 
and the Navy takes it in a national emergency, there is no law that 
Congress could pass that could deprive those farmers of the right to 
compensation for the water. 

Mr. Nretsen. I would not think so. 

Mr. Yorry. Because it would be unconstitutional anyway. if it were 
tried. So it seems to me that what vou are talking about as being in 
feasible may not have a very valid basis, if these people are going to 
be compensated any way by the Government. 

Mr. Nrecsen. If under this agreement you could hold that Fall 
brook had waived its rights to water during those years then T suppose 
they would not be entitled to compensation. 


pact ot 








54 SANTA MARGARITA, CALIF., WATER RIGHTS 


Mr. Yorry. I am afraid of that myself. 

Mr. Nretsen. That is the thing I am afraid of. 

Mr. Yorry. I think you are exactly right. 

Mr. Enate. I did not catch that. Will you say that again, please ? 

Mr. Nrexsen. If the effect of the language in the bill, which refers 
to this agreement, is to say that Fallbrook waives its rights during 
those years of national emergency to the 7,500 acre-feet, then I am 
afraid Fallbrook could not be compensated for that taking. 

Mr. Yorry. Mr. Chairman, I want to say that I am in agreement 
with Mr. Nielsen on that, just offhand, from a horseback opinion; 
that there is a very good possibility that they would be waiving their 
rights here, and may be waiving their rights to compensation, pro- 
vided they signed the agreement. 

Mr. Eneie. On the other hand, if you amend the bill to provide that 
if the Navy has to have the water in a national emergency and takes 
it, that Fallbrook should not bear the damage, and that it should be 
written off on a formula acceptable to the Navy and the Department 
of the Interior on a mere obligation to pay, then certainly you have 
settled that issue satisfactory to everybody, have you not? 

Mr. Nievsen. So long as that compensation goes beyond the bare 
acre-foot value of that water. 

Mr. Eneie. You would also have to add into that the effect that 
the loss of water has had on the subsequent repayment ability ? 

Mr. Nievsen. That is right. 

Mr. Eneve. When you have put that in you have done it. 

Mr. Yorry. What I had in mind was that probably when this agree- 
ment was made—I am sorry I did not get to sit in on it, as you did— 
I assume that there was a lot of give and take. I suppose that this 
is one of the concessions Fallbrook made to try to get the Navy, and 
perhaps your department—I would say particularly the Navy—to 
enter into this agreement. 

Mr. Nievsen. As a matter of fact, except for the justice representa- 
tive I think all others were not too sure of what kind of water rights 
they did own, so that they were quite ready to negotiate a paper which 
would set out their rights. 

Mr. Yorry. In other words, Fallbrook was taking some risk here? 

Mr. Nietsen. Fallbrook did not know how good Camp Pendleton’s 
riparian rights were, and I do not think the camp knew how good 
Kallbrook’s appropriation rights were. 

Mr. Yorry. This was a concession from Fallbrook to the Navy ? 

Mr. Nretsen. On both sides. 

Mr. Yorry. This particular one was a concession to the Navy, that 
in the case of mobilization they could take the water ? 

Mr. Nretsen. That is right. 

Mr. Yorry. I think you are exactly right in pointing out the weak- 
ness, that in that case no arrangement was made to pay for it. 

Mr. McKinnon. Mr. Yorty, if you will yield I will throw in a 
couple of facts at this point. 

At the time this agreement was negotiated Fallbrook had 1,800 acre- 
feet of permit from the State. Today it has 11,800 acre-feet, so in 
the past 2 years its position has been materially improved. 

I think that would certainly give reason to the limit that Mr. Engle 
proposed just a moment ago of compensation. Today Fallbrook has 
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under State water law a much bigger bucket of water than it had at 
the time it made this agreement. 

Mr. Yorry. The right to compensation, if Fallbrook has a legal 
title to the water, is Just writing in nothing, because you are just 
writing the constitution back into the law. However, to write into 
this bill what this agreement is would mean that it would have to be 
signed, perhaps, pursuant to this whole arrangement we are making. 
If you write in there that Fallbrook would not be entitled to the water 
in case of a full mobilization, I think that is a very dangerous thing 
for Fallbrook. I think Mr. Nielsen has made a point that we cer- 
tainly have to get over here. I think the way to do it is to take that 
exception out, because the Navy has the right, anyway, to take the 
water and pay compensation in case of full mobilization. 

Mr. Encie. That is true. The amendment I spoke of provides the 
mechanics for doing it on a basis which will assure the feasibility of 
this project, and which will not involve the Navy and Fallbrook in 
litigation involving condemnation of water and a multitude of suits. 
Otherwise, if you took the water you would have a separate con- 
demnation proceeding, with all sorts of arguments and lawsuits about 
the price, whereas this bill can very specifically state that if the water 
is taken the value of the water plus the damage of the taking will be 
credited against the obligation of the Fallbrook people to pay on an 
agreement between the Secretary of the Navy and the Secretary of 
Interior. You have then written into the bill what the constitution 
provides anyway, but you have written into the bill the mechanics for 


getting it done. ‘That is very important, it seems to me, from the 
standpoint of everybody. At least. it is important from the stand- 


point of the Department of Interior, which does not want the repay- 
ment ability of its project to depend upon the result of lawsuits. 

Mr. Por LSON. You mentioned damages. What would those 
damages be / 

Mr. EnGue. They would have to estimate them. It would depend 
on how much the use of the water had affected the repayment ability 
of the district. If it were only a small amount it a not amount to 
much. If it were for 2 or 3 years, then it might be a considerable 
amount. However, in any eve nt it would be attributable in every in- 
stance to the occurrence of a national emergency, where F allbrook 
should not be required to carry the burden of the emergency. 

Mr. Yorry. Mr. Nielsen, would it be your advice, then, that the 
project would look better to your department if we simply took that 
exception out, about full mobilization ? 

Mr. Nrevsen. If I understood your remarks, you said: If Fallbrook 
does own that water you are only reiter ating the constitution. I can- 
not say that. There is some doubt as to whether Fallbrook owns that 
water, is there not? Is that not what this lawsuit is about? 

Mr. Enaur. No; it isnot. The memorandum or the agreement itself 
states that. Let me read it: 

It is understood that nothing contained in this memorandum of understanding 
is intended to affect the right, title, and interest of the United States of America 
to the right to the use of water from the Santa Margarita River, as provided 
for in the judgment entered in the case entitled: “Rancho Santa Margarita, a 
corporation, v. N. R. Vail, et al., No. 42850, in the Superior Court of the State 
of California, in the County of San Diego.” 

That is the judgment on which the Navy says it is standing for the 
adjudication of its rights. This memorandum positively and un- 
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equivocally takes exisiting rights out of the picture. We are talking 
about the 21,000 acre-feet of water which is dumped into the ocean and 
on which Fallbrook has made a file, which has been granted by the 
State, of 10,000 acre-feet. There is no question about it. 

Mr. Yorry. Assuming then for the purpose of my question that 
Fallbrook has a right under our State law—which I hope the Bureau 
will recognize—to this water, then if we take the exception out, so that 
full mobilization or no full mobilization they are still entitled to the 
water, that clears up vour problem about economic feasibility. 

Mr. NEILSEN. Yes. If you remove the exception then we can vet 
7,500 acre-feet every year. 

Mr. Yorry. Did the chairman hear that answer ¢ 

Mr. Eneur. No; I did not. 

Mr. Yorry. Would you like to repeat your answer / 

Mr. Nievsen. If you take the exception out of that memorandum 
of agreement, which applies to periods of national emergency, then 
the agreement would permit us to get 7,500 acre-feet every year and 
we would not have worries. I would say the Navy would have worries 
then. 

Mr. Eneir. You would have worries if you had to settle condemna- 
tion suits because the Navy would take the water and deposit an 
amount in the court, and that would be the difference. What I am 
saying is that if you leave the exception in the agreement, by adding 
a sentence to the bill saying that in the event the exception in the 
agreement is used, in the event of a national emergency there will 
be an equivalent write-off for the value of the water plus the damage, 
then you have done the whole job at once. You have it all in one 
package and you have the mechanics set up for taking care of the 
waiver of the right. In other words, the waiver of the right is com- 
pensated for in the amendment to the bill, and the mechanics are 
established. 

Mr. Yorry. Of course, Mr. Chairman, we will discuss it later when 
we come to reading the bill for amendment. Frankly, I do not see 
any sense for that exception. It was put in as a matter of bargaining, 
and at this stage it probably ought to come out. 

Let me ask you this, Mr. Nielsen: What is the total runoff? What 
is the dependable yield of that whole area, of that watershed? Do you 
know that? 

Mr. Nrevsen. Well, if vou will let me take just a minute, I have a 
table which will give it to me. 

This is the estimated depletion, seasonal and annual runoff of the 
Santa Margarita River, at De Luz Dam site, considering depletions 
upstream by the Vail Co. 

The average of the 1888-1947 period, assuming the Vail Co. fully 
operated upstream, is 27,065 acre-feet. The 1924-1947 average is 
26.710 acre-feet. 

You see, we have to adjust our estimates for the operations up- 
stream. Vail has a new dam upstream. 

Mr. Yorry. How about the rest of it? You say, “Assuming Vail.” 

Mr. Nrevsen. Vail, and all others, including those people who are 
riparian who have not yet developed their possibilities. We have 
depleted our estimates to account for their future depletions. This 
takes account in our perhaps uninformed way of the water rights 
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upstream from the De Luz Dam site. We assume the riparian users 
will develop. 

Mr. Yorry. If the Navy used 35,000 acre-feet would there be any 
water left for anyone else in that watershed? If they established 
title to 35,000 acre-feet would there be any water left / 

Mr. Nretsen. | do not believe there is 35,000 acre-feet in the stream. 

Mr. Yorry. But that is what they are complaining in their com- 
plaint. I do not know whether you know that or not. 

Mr. Nrevsen. No. 

Mr. Yorry. They are alleging in their complaint that they have 
title to 35,000 acre-feet. Actually, then, they are claiming more water 
than there is available. 

My. Nretsen. On the average; yes. 

Mr. Yorry. That means that there is not enough water in that 
watershed for both the Navy and other users. 

Mr. Nrevsen. Except in occasional years. 

Mr. Yorry. If the Navy owns 35,000 acre-feet, they are going to 
put everybody else on the stream back into the desert. 

Now, since the Navy does have this fluctuating need for water 
would it not seem sensible to take the exception out of this agree- 
ment and then perhaps let the Navy make some agreement with the 
metropolitan water district to satisfy their needs when they are ex- 
ceptionally high? They could easily negotiate such an agreement 
which would not compel them to pay when they did not need the 
water. 

Mr. Nievsen. I would think you had much better ask the Navy 
about that. There are costs in connection with the metropolitan water 
district aqueduct, and there are entitlements in that aqueduct. | 
cannot answer them all. 

Mr. Yorry. I do not expect you to. However, would that not be 
a logical solution for someone with such fluctuating needs, rather 
than facing these farmers with having their water supply taken over 
one year and then in the next year shoving the water back, when, as 
you suggested, it might be too late ¢ 

Mr. Nietsen. From the standpoint of water conservation, of 
course, it would be desirable to put the peak upon the facility which 
could absorb the peak. 

Mr. Yorry. Yes. 

Mr. Eneur. Let me make this comment to the gentleman: When 
you start redoing other people’s agreements you assume they can 
reach another agreement. If you take the exception out of the memo- 
randum the memorandum is not the same memorandum agreement 
which people have agreed to. If you leave the exception, which leaves 
the agreement intact, and add a necessary provision to the bill to take 
care of the result of the agreement, you still have an agreement 
and you have the thing worked out. 

Mr. Yorry. I would assume that if the Navy takes the water that 
Fallbrook has—let us say the 7,500 acre-feet—in full mobilization, 
that the Navy took the water, then, of course, the burden for the pay- 
ment would be on the Navy for those years, instead of on Fallbrook. 

Mr. Enawr. It comes out of one pocket into another. 

Mr. Nrevsen. It goes beyond the immediate value of the water. 

Mr. Yorry. In the damage to the farmer. 

Mr Nrevsen. In the damage to the farmer, yes. 
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Mr. Yorry. Maybe I am too slow to comprehend, but I cannot 
understand how a congressional act can take away from these people 
the right to full compensation for anything they legally own, when 
it is taken away from them, aside from the danger of their signing 
an agreement that might waive some of their rights. 

Mr. Nrevsen. May Las an engineer, who should not be talking about 
the law, tell you one of my misgivings on that’ The State has ap- 
proved the filing of the Fallbrook Public Utility District to store 10,000 
acre-feet at the Lippincott site. That is subject to prior rights on the 
stream. ‘The Navy has on its underground basin at the lower end of the 
stream in effect a reservoir able to impound waters of the Santa 
Margarita River. I do not know what standing that reservoir jas in 
law, but if in law it can call water past Fallbrook Reservoir Fallbrook 
might not have as good a right as we have been talking about. 

Mr. Ener. Yes, but they cannot call for water past the Fallbrook 
Reservoir when 25 years of water history shows that 21,400 acre-feet 
of water has been wasting into the ocean, on the average. 

Mr. Nrevsen. But Fallbrook has in mind, I know, a small reservoir 
which would capture, let us say, the first 10,000 acre-feet of wate 
reaching it. It is not a big reservoir, but that would just serve to 
hold over. 

Mr. Fneuie. That is why this latter idea is a much better arrange- 
nent for everybody. 

Mr. Nrevsen. That is right. 

Mr. Eneie. It utilizes one reservoir to do the job of two. 

Mr. Murpvockx. Mr. Chairman / 

Mr. Eneie. There are some othe questions we want to wine up 
here. 

Mr. Murpockx. Mr. Chairman, I had two questions. ; 

[I wanted to get a little bit clearer on this matter of compensation 
you mentioned a moment ago. I think I got the idea, but IT am not 
quite sure. 

In your statement of feasibility, you want to know whether the 
Department of the Interior is going to get its repayments ? 

Mr. Nrevsen. That is our biggest concern. 

Mr. Murpock. That is your biggest concern. The statement was 
made here a moment ago that in case the Navy takes a certain 
amount of water, on which the people down there, the farmers, would 
make repayment ordinarily, then, of course, either the Navy pays for 
that water or it is written off as being out of one pocket into another, as 
was the statement made a moment ago. That touches only the com- 
pensation to the Department of the Interior of a financial nature. 
Does that go far enough to compensate a man who might lose his crop / 

Mr. Nrevsen. That is the thing I am talking about. We cannot 
stop at collecting $35 an acre-foot from the Navy because they have 
taken 7,500 acre-feet. ‘The man who has not had that water is going 
to find that next year his orchard is not going to produce, and for 
2 or 3 or 4 years subsequently his orchard is not going to produce as 
well as it should. 

Mr. Murpock. That is right. Also, it may have to be pulled out 
with tractors and all that. 

Mr. Nrevsen. No. They could carry their orchards through from 
other sources, but they would be impaired. 
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Mr. Murpock. I see. I have one more question, Mr. Chairman. 
Your opening statement was that this proposition is not feasible as it 

is set up. Was it set up on a repayment period of 50 years ¢ 
Mr. Nrevsen. No. My statement was that we needed 47 years of full 
water supply from the reservoir, but conceivably we would have to 
wait as long as 19 years to get that full installment. During those 19 
vears we would be getting back some revenues. No one can guess 
we 


yar y 


what those revenues might be during that filling period, because 
do not know how long it will last. 

We need is well it cle velo} ment period, because Fallbrook will no 
be ina position to absorb that 7.500 acre-feet until about 1958S as we 
caleulate it. 

Mr. Mi RDOCK. Is there a repayment period in so many years ¢ 

Mr. NIELSEN. We would re lly have liked to have had 65 years as all 
outside, VeS ; but with autho itv tocontract for an expedited repayment 
within the 65 years. We might make it in 50. 

Mr. Murpock. Could it be a repayment period of 65 years with ad 
justments made according to the amount of water available ? 
~ Mr. Niuevsen. Yes. 

Mr. Mt RDOCK. That night he one solution. 

Mr. Poutson. However, that raises a problem which touches upon 
fundamental principles that this committee has been 


some of the 
The reason for such a basis is entirely different from 


interested in. 
that behind an ordinary project, which is supposed to get water every 
year. 
Mr. Nievtsen. Our whole repayment analysis is based upon getting 
that water every vear, Mr. Poulson. 
Mr. Pot LSON. When you give a 50-year contract, that is where they 
Mr. Nrecsex. Yes. Ordinarily we do not have such a long-deferred 
period of waiting for the water to develop. Ordinarily we do not haves 
to wait 19 vears for a reservoir to fill and be fully available. That is 
the reason. Ifthe reservon would fill the vear follow ing complet ion of 
the dam we could get alone on 47 vears. If we knew when the rese? 


are getting it every veur. 


voir was going to be filled we would be all right. 

Mr. Powtson. In other words, to avoid vetting into that contro 
versial issue about the extension of time you could have it on the basis 
of starting at the time the reservoir is filled, and then it would be paid 
out in 47 years. 

Mr. Nrevtsen. We would like in addition to that the ability to secure 
some part of the repayment during the filling period as well. 

Mr. Poutson. Then why not take it on the 50-year basis, with a 
provision that an adjustment can be made later, if the storms do not 
come to fill the reservoir, so that we are not adopting a policy of say- 
ing We are going to have 65 years to pay it out. 

Mr. Nrevtsex. You might be able to work out something to that 
effect. 

Mr. Yorry. Are you familiar with the amount of land that is being 
farmed at Camp Pendleton / 

Mr. Nievsen. No. 

Mr. Yorry. Is that out of your jurisdiction ? 

Mr. Nrevtsen. Well, I have not seen all the lands being farmed. I] 
know there are some along the coast. but I do not know how much 
are being farmed. 
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Mr. Ener. That is all. Thank you very much, Mr. Nielsen. We 
appreciate your testimony. 

Mr. Aspinatu. Mr. Chairman, when is the committee going to be 
advised about the cost to the Bureau of Reclamation! When are we 
going to have that information ¢ 

Mr. Encie. The Secretary's report gives the figures; and without 
objection the Secretary's report will be made a part of the record pre- 
ceding the statements made by Mr. Nielsen. 

(The document was submitted for inclusion in the record.) 

Mr. Encir. Do you have a repayment schedule and a report, Mr. 
Nielsen / 

Mr. Nievsen. No: we do not. We dropped these investigations, I 
should say, along about November of iast year, just prior to getting 
the answer. 

Mr. ENGLE. How long would it take you to get out a report show- 
ing the repayment situation / 

Mr. Nietson. We are in trouble there, because the second barrel of 
the San Diego aqueduct, which just passed the Senate, I understand, 
is involved. The man who can finish this thing up is the man we are 
going to have to lean on very heavily for the construction of the San 
Diego aqueduct. San Diego wants us, with its money, to get into pre- 
construction activities. 

Mr. Encie. We will have to work that out. We are going to hold a 
little further hearing on this on Monday, so without objection the 
committee will recess until Monday morning at 10 o’clock. 

Mr. Asptrnauu. I have one more question. Is the money to be re- 
payable by the users of the Fallbrook district with interest or without 
interest? What is the proposition on that ? 

Mr. Enerie. Under reclamation law it is without interest. Is that 
right, Mr. Nielsen ? 

Mr. Nrevsen. Without interest. 

Mr. Eneie. Mr. Veeder, as I understand it, can be here. Mr. Agnew, 
can you be here ¢ 

Mr. Agnew. Yes, sir. 

Mr. Ener. We would like to have you here to comment on the dis- 
cussion. 

(Thereupon, at 12:08 p. m. the committee adjourned to Monday, 
October 8, 1951, at10 a. m.) 
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SANTA MARGARITA WATER RIGHTS CONTROVERSY, 
CALIFORNIA 


MONDAY, OCTOBER 8, 1951 


House or RepresENTATIVES, 
SUBCOMMITTEE ON IRRIGATION AND RECLAMATION, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington. ID). C. 

The subcommittee met at 10 a. m., Hon. Clair Engle (chairman) 
presiding. 

Mr. ENGI E. The Subcommittee on Irrigation and Reclamation will 
be in order for further consideration of H. R. 5368, a bill introduced 
by our colleague, Mr. McKinnon, to authorize the Secretary of the 
Interior to construct, operate, and maintain certain facilities to pro- 
vide water for irrigation and domestic use from the Santa Margarita 
River, Calif. 

Pursuant to our arrangement Saturday morning, we have asked 
Mr. Agnew and Mr. Veeder to be he re, and they are here. Wealso have 
with us Major General Hill and Commander Peter Corradi, repre- 
senting Admiral Jelley. I assume their statements will not be of 
great length; therefore, I will call them first. 

General Hill, we will be glad to hear you at this time. You are 
accompanied by Colonel Robinson / 

General Hinn. Yes, sir. 


STATEMENTS OF MAJ. GEN. W. P. T. HILL, QUARTERMASTER GEN- 
ERAL AND FISCAL DIRECTOR, UNITED STATES MARINE CORPS 


General Hinn. My name is William P. T. H ll, major general, 
United States Marine Corps, Quartermaster General of the Marine 
wh j t+} 
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Mr. ENGLE. Do you have a prepa ai statement, Gene ral? 
General linn. I have astatement [I would like to make. 
The Marine Corps objects to House of Representatives bill 5368 
for the following reasons: 
Page he line 5: this Droviso ‘' ld appear to o irantee oO ] j 
Public Utility District 7.500 acre-feet of water per year regardless of 
im flow. It follows then that vears of low flow t] 
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Fallbrook, and the naval hospital. This does not appear to be con- 
sistent. 

Page 5, line 22: this section would cede Federal exclusive jurisdic- 
tion as regards water rights and use, not only in this case but to the 
several States in all cases of national defense installations west of the 
ninety-eighth meridian. Such action would be far reaching and af- 
fects the other military departments. The future of every military 
installation in the defined area becomes uncertain if the supply of 
water could be shut off under State law. 

Gentlemen, I am not a lawyer; I am just a reasonable private man 
in like circumstances. So I hope you will appreciate my layman’s 
point of view. 

I understand there are 17 different State laws west of the ninety- 
eighth meridian, which would be applicable if this bill were passed. 

There are two major suits pending as to water rights in the Santa 
Margarita watershed. One affects the Temecula, a tributary of the 
Santa Margarita. The other is the Government’s suit affecting the 
whole watershed and which is intended to quiet title to the Govern- 
ment’s water rights and, as a corollary, will establish the rights of all 
other users in the watershed. 

Gentlemen, again from a layman’s point of view, I understand this 
suit is based on exactly the same presentation that the Government 
suit is presented on. 

It is considered that the purpose of this bill is to cireumvent the 
Government’s suit. The bill is considered to be discriminatory in that 
it would divide water between two parties without regard to the in- 
terests of many other claimants to water in the Santa Margarita 
watershed. It is strongly recommended that action on the bill be 
deferred pending determination by the courts as to just how much 
water is available to be shared between Fallbrook Public Utility Dis- 
trict and the Government. 

It is appropriate to point out that the effect of this bill would be to 
provide Fallbrook Public Utility District about twice as much water 
as they have ever had use of. Further, it is understood that the Fall- 
brook Public Utility District diverts water from the watershed of the 
Santa Margarita River, a matter of vital interest to all owners in the 
watershed. In fact, most of this water would be diverted to the San 
Luis Rey watershed. 

In connection with the Marine Corps opinion that the bill is in- 
tended to circumvent the lawsuit, attention is invited to paragraphs 
8 and 9 of the memorandum of understanding referred to on line 9, 
page 5, of the bill. These paragraphs are quoted for ready reference: 


8. It is understood that the Department of the Navy will initiate a request of 
the Department of Justice that appropriate action be taken by the United States 
to protect the rights to the use of water as proposed in this memorandum of 
understanding whenever and wherever the same may be attacked. 

9, It is understood that the Secretary of the Navy and the Secretary of the 
Interior will request the Attorney General of the United States to advise them 
of the best means to safeguard and protect the use of water by the United States 
as herein proposed and against any encroachment thereof. 


In view of the foregoing, it is again recommended that the Con- 
gress be urged not. to enact this bill until the courts have resolved the 
rights and ownerships involved, not only of the Government and the 


Fallbrook Public Utility District but of all parties in interest. At 


SANTA MARGARITA, CALIF., WATER RIGHTS 63 


that time it would be appropriate to negotiate an equitable agreement 
for the operation of the dam mentioned in the bill and obtain congres- 
sional approval by means of a bill similar to H. R. 5368. 

Mr. Enete. If you just want to withhold any action on this bill 
until the lawsuit is settled, will the Marine Corps and the Navy De- 
partment withhold any action on this dam until the lawsuit is settled ¢ 

General Hitt. Well, sir, we are losing time on the dam right now. 
We have had 11 years of drought out there. 

Mr. Eneir. What you mean is it makes a big difference whose bull 
is being gored. You want the people out there to withhold action on 
their bill until the lawsuit is settled, but you refuse to withhold action 
on the dam until the law suit is settled. 

General Hinx. I cannot. 

Mr. Eneie. You can if you want to. 

General Hitt. No, sir; the water is getting so low out there. 

Mr. Enate. Is it right to come here and say you want to withhold 
action on legislation until the litigation is over but refuse to withhold 
action on the dam, which will thus make the case a matter of history ¢ 

General Hiti. No, sir. This committee has the right to recommend 
how that water will be diverted after we find out how much is behind 
the dam. 

Mr. Enawe. But if you do not build the dam big enough to take care 
of the expansion which is necessary to implement this agreement, then 
the only thing you can do is to tear the dam out and build another, 
and that would not be authorized by any Congress. 

General Hitt. The topography and physical characteristics of the 
country will only allow a dam of a certain height to be built. That 
is the maximum height, and that is what we plan to build. 

Mr. Ener. You could not build a dam big enough to take care of 
the Fallbrook water district, whether you have any legal right to or 
not; is that right ? 

General Hitt. We could not build the dam, again answering as a 
reasonably prudent man. We catch the floodwaters of the Santa Mar- 
garita watershed. ° 

Mr. Ener. Of course, that is just exactly what these people are 
afraid of. They are afraid the Navy intends to go ahead and build 
this dam and catch the water, and Fallbrook will never be able to 
finance the upstream storage and catch the water which they own; 
therefore, the Navy will grab the whole business. That is what they 
are suspecting the Navy of. 

General Hitt. That is the Navy / 

Mr. Encur. That is the Navy. 

General Hii. We believe in the Constitution—equal rights to all 
and special privileges to none. 

Mr. Poutson. Well, you are asking for special privileges. 

General Hitt. We do not believe we are until they settle the lawsuit. 

Mr. Encie. Getting back to your remark about page 2, line 5, that 
Fallbrook is guaranteed 7.500 acre-feet of water, if I read the memo- 
randum correctly—and this bill makes the whole affair subject to the 
memorandum of agreement—the memorandum of agreement in para- 
graphs 2 (a), 2 (b), 2 (ce), and all the way down provides that the 
Navy is given the right to take water. In fact, the people there waive 
their right to the water in the memorandum of agreement. 
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General Hitt. The memorandum of agreement has not been ap- 
proved by all parties. 

Mr. Encie. But the memorandum of agreement would be made the 
basis of distribution of any water under this legislation. 

General Huw. That is correct. 

Mr. Enete. And it is specifically referred to on page 5 and line 10. 
Now, the memorandum of agreement limits the right of Fallbrook to 
7.500 acre-feet ; so the bill limits Fallbrook to 7.500 acre-feet. 

General Hit. I believe the courts will decide the split. 

Mr. Enete. But paragraph 7 in the same memorandum says that— 
this legislation is not intended to affect the right, title, or interest of the United 
States of America to the right to the use of water from the Santa Margarita River, 
as provided for in the judgment entered in the case 
between the Vails and the Rancho Santa Margarita. When you 
started to read the memorandum, you started to read paragraph 8. 
You should have gone back one and read paragraph 7. That specifi- 
cally reserves and maintains the right of the Government under the 
judgment in the Vail case. 

General Hi (reading) : 

* * * so far as the same is not inconsistent with the provisions of this act 
and as further hereinafter provided 

and the language on page 2, line 5, reads: 

Provided, That the Secretary of the Interior shall allocate to irrigation, municipal, 
and domestic use an appropriate share of the cost of the De Luz Dam and Reser- 
voir and shall enter into a contract or contracts with the Fallbrook Public Utility 
District for the delivery of 7,500 acre-feet per annum of water from said reser- 
voir on terms and conditions prescribed by the Secretary of the Interior which 
contract or contracts shall, among other things, provide for the payment to the 
United States, upon such terms and conditions and for such period as the 
Secretary of the Interior shall deem proper, of charges which take into ac- 
count . 

Mr. Eneix. Do you dispute the right of Fallbrook to the full 10,- 
000 acre-feet of water which has been given to them under a permit 
by the State,of California? 

General Hinz. Yes, sir. 

Mr. Eneie. You do dispute that? 

General Hitt. Yes, sir. As I say, I am not a lawyer, but they have 
no riparian rights. They have floodwater rights. 

Mr. Enote. That is what we are talking about. 

General Hitt. Yes, sir. 

Mr. Eneue. You dispute their right to 10,000 acre-feet of flood 
water ¢ 

General Hitt. Yes, si as a laymal ~notasa lawyer. 

Mr. EnNcte. Upon what basis do you cis} ute it? 

General Hitu. For si | back to 1932, they made 
| deal with the santa \ 
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Mr. Poutson. While this is in court, what if you go out and build 
a dam for more water than you are entitled to and there is no water 
left; then what are they going to do? 

General Hii. As I remarked previously, you gentlemen are, in 
fact, the law of the land on this. If the water gets in there and you 
think we have appropriated more of the flood-stream water than we 
should, you will see that a proper distribution is made of that water. 

Mr. Enotes. But you say in one breath you do not know what water 
there is until you litigate it, and you say in the next breath you are 
going to build a dam whether you know what your water rights are 
or not. I do not know whether the Navy or Marine Corps cares very 
much what becomes of the taxpayers’ money, but I submit if you build 
a dam that will cost $22 million and find out you do not have any 
water, there is going to be a lot of hollering from the Appropriations 
Committee. 

General Hiri. We have spent $75 to $100 million at Camp Pendle- 
ton and still do not know whether we have any water or not. That 
was done in the national interest for defense. We know the water 
supply is rapidly drying up all along the Pacific coast and has been 
overestimated. As I explained to you before, a lot of water is en- 
croached behind acquifiers underlying the coast line of California. 
We have had the dam authorized. We have S1, 116,000 appropriated 
for architectural and engineering fees, of which approximately half 
has been obligated. We have asked for the « mple te authorization 
of our $23,500,000, We have appeared to justify before the Appro- 
priations Committee of the House of Representatives a little over 
$11 million to start the first portion of the project. In other words, 
that would be the obligations for the first year. 

Now, we get engineers’ figures, the same as the honorable chairman 
gets, and they show over a period a certain amount of runoff occurred 
ns measured through the Santa Margarita measuring station, which 
is alongside the Santa Fe Railroad tracks. That is 500 feet before it 
enters the ocean. Now, over a period of 26 vears they got 20,000 feet 
on the average. But is that the average for the last 10 vears‘ We 
ire frantic. We have to have water to move the marines. 

Mr. Encur. The fact you made a mistake and put Camp Pendleton 
there in the first place and spent over $75 million or $100 million does 
not justify spending a further $20 million. 

General Hitt. We do not know yet whether we made a mistake and 
won't know until we get our water rights adjudicated. 

Mr. Encir. You just got through saying you did not have any 
water. 

General Hiti. My understanding of the situation is this: We have 
had lots of words go around, and probably the lawyers are better able 
to proceed than I am, but I would like to show the committee the situ- 
ation as to watersheds and where we come into the picture. 

Mr. Poutson. You are talking about being a layman, and I would 
like to ask you as a layman some questions. What is your general 
attitude about State governments ¢ Do you believe the Federal Gov- 
ernment can go in and make demands for all of their needs, regardless 
of State laws, as to the division of water ¢ 

General Hitt. Only as authorized by the Congress. 

Mr. Poutrson, Is it authorized by Congress ¢ 
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General Hii. I believe it is stated this way, that you cannot deprive 
a private citizen of anything unless it is done in due process of law. 

Mr. Poutson. Then why do you not proceed in due process of law 
on this matter? You are going out and taking water and making the 
individuals, the little landowners of 1 and 2 acres, go into the courts 
and sue to get back what belongs to them. You are taking it from 
them right now. You are encouraging your private agents and using 
those shyster tricks of the Justice Department in going out and shot- 
gunning those people, as the chairman has said, and just taking away 
their rights. 

General Hiix. I have not heard the chairman say that. 

Mr. Pounson. He said it, I believe, in the last record, that they were 
using shotgun tacties. Now, I would like to know just why you pro- 
ceed against those little landowners. They are citizens, the same as 
anybody else: they have rights which they have to defend. You are 
supposedly voing out to defend the count ry, but you should also defend 
the rights of the people. 

General Hin. Correct. 

Mr. Poutson. And your attitude seems to be that you have the 
power and it is up to them to prove otherwise, and you are going ahead 
and building the dam and taking the water and, if they have the right 
to any water, they will have to come into court and show the court you 
are appropriating their right to something. 

Mr. Eneie. Just a minute. He has said he did not know if they 
had that water, but they are going to build the dam, anyway. 

Mr. Poutson. That is right. 

General Hini. That is a rather compound question, sir. 

Mr. Povutson. It is a complex problem, too. 

General Hii. Yes, sir. And we believe in due course the court 
will decide. In other words, if the court decides those parties are not 
parties to the contract, they will be thrown out, and they will tell us 
then what our rights are. 

Mr. Benrsen. It seems to me from what little I have heard that the 
Navy is in this situation, that they have built a $75 or $100 million 
installation on inadequate information as to their water rights and so 
forth, and now they want to continue to gamble on inadequate infor- 
mation or what they believe is the law to compound this expenditure 
of the taxpayers’ money and build a large dam at a big expenditure 
of our money, once again in the belief that they may own the water. 
And if they are wrong, they have not only spent $75 to $100 million 
without just cause, but they have also built a dam without just cause. 
So it is a long gamble, and we may find ourselves in the very difficult 
position of having had a huge expenditure made and then trying to 
bail out the Navy for building a camp and building a dam without 
which the camp is useless. Is that correct ? 

Mr. Poutson. That sizes it all up ina nutshell. I think that is one 
statement I can endorse. 

Mr. Eneir. That is precisely what has happened, and the Navy 
refuses to withhold building the dam until the lawsuit is settled, al- 
though they ask the people of Fallbrook to withhold seeking to get 
legislation through to do them justice until the litigation is settled. 

Mr. Yorry. General, who is responsible for the final decision to 
make a purchase like the Santa Margarita ranch ? 
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General Hiri. That was made in 1942 on a recommendation of the 
Commandant of the Marine Corps to the Secretary of the Navy and 
approved by the Secretary of the Navy. 

Mr. Yorty. Who would be the actual person? I do not suppose the 
Secretary of the Navy would actually approve the title, anyhow, 
but w ho would act ually be the one who would Say, “This title is proper 
and the price isall right. Let us go ahead”? 

General Hitz. The legal portion is handled by the Department of 
Justice. All procurement of land is handled by the Department of 
Justice for the Navy Department. 

Mr. Yorry. How about your own lawyers: what do they do? 

General Hiri. The Armed Services Committees approved the pur- 
chase of the land—the military committees of Congress. 

Mr. Yorry. Now, we asked the other day for some title reports to 
try to determine how much water you had reason to believe you were 
buying. Have those been brought to us this morning? 

General Hit. I would rather let the Department of Justice answer 
that. 

Mr. Yorry. Would they be the ones to approve the title report ‘ 

General Hitt. Yes, sir. That is my understanding. 

Mr. Yorry. And, as far as you know, the Department of the Navy 
or the Marine Corps made no recommendation as to the title ¢ 

General Hitt. Mr. Agnew could answer that. 

Mr. Aenew. It is my recollection that at the time Camp Pendleton 
was established and we acquired the land a declaration of taking was 
prepared, signed by the Secretary of the Navy, submitted to the 
Department of Justice with the request that condemnation proceedings 
be instituted to acquire fee-simple title to the land described in the 
declaration of taking. The declaration of taking was filed, and the 
estimated just compensation to be paid for the land was deposited 
into the court. 

Mr. Yorry. At that time, had you made an investigation to de- 
termine how much water that ranch was entitled to? 

Mr. AcNew. I cannot answer that question, Mr. Yorty, because I 
would not be the one who did it. I believe the person who negotiated 
the ultimate settlement of the condemnation proceeding with the 
owners of the property is here in Washington and that he would 
be better qualified to answer that question than I. 

Mr. Yortry. Who is that? 

Mr. Agnew. Mr. John J. Courtney. 

Mr. Eneir. What is his title? 

Mr. Acnew. Mr. Courtney is on the staff of the Armed Services 
Committee of the House of Representatives. 

Mr. Enaie. You say he O. K.’d this purchase? 

Mr. Acnew. No; I did not say that. I said that Mr. Courtney 
negotiated with the owners of the land the amount that was to be paid 
for the property. As I understand it, the water rights owned by the 
ranch were gone into. 

Mr. Enete. In what capacity did he go into those negotiations ? 

Mr. Acnew. He was head of the Real Estate Section of the Bureau 
of Yards and Docks in the Navy Department. 

Mr. Yortry. Who would determine that this ranch was something 
that the Navy felt it should acquire ? 
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Mr. Acnew. I believe there is a board that makes that determina- 
tion. General Hill probably knows the title of that board. 

General Hint. Mr. Yorty, that is correct. The board met, looked 
at all the sites as to what was available and what would least disrupt 
the national economy and the local government. 

Mr. Yorry. Were you a member of the board? 

General Hin. [ was not. 

Mr. Yorry. Would you mind bringing the names of the members 
of the board ? 

General Hit. Yes, sir. 

Mr. Yorty. The title report, then, is not here this morning? 

General Hii. No, sir. 

Mr. Yorry. General, have you any amendments to submit that 
would make this bill acceptable to you? 

General Hiri. No, sir. 

Mr. Yorry. Now, the money you have received for the De Luz Dam 
was contained in just a general appropriation; was it not? 

General Hitz. It was $1 million in the public works appropriation, 
and the remainder is now in the hands of the Appropriations Com- 
mittee of the House. It is specifically authorized for that item. 

Mr. Yorty. For the item ? 

General Hiru. Yes, sir. 

Mr. Yortry. In your general appropriation ? 

General Hix. No, sir; in the public works appropriation. 

Mr. Yorry. That is a general statute, and they were lumped in 
together ? 

Mr. AcNew. That item was listed separately, and identified by 
amount. 

General Hitu. Each item is listed and identified separately and 
spelled out in detail as to what can be done. 

Mr. Yorry. Under the bill as finally enacted ? 

General Hinz. In the bill as finally enacted, it said “Camp Pendle- 
ton, Calif.,” and enumerated the items. 

Mr. Yorry. In our correspondence which we have exchanged, as 
you know, I wrote to you on September 14. 

General Hirx. Yes, sir. 

Mr. Yorry. And asked you about your testimony before the Armed 
Services Committee. 

General Hix. Yes, sir. 

Mr. Yorry. In which I believe you said the Navy acquired two- 
thirds of the water of the watershed. 

General Hiix. That is correct. 

Mr. Yorry. And I asked you for the source of that statement, real- 
izing you were not an attorney and you got it some place else. But 
since you made it as official spokesman for the Marine Corps, there 
should be some basis for it, and I thought you did not answer that 
question. And as you know, I have written you again and written 
to Secretary Lovett and asked him to direct the Department of the 
Navy to answer that question. I wonder if you can tell us now upon 
what you based the declaration that the Navy owned two-thirds of the 
water in the watershed. 

General Hitt. Here is my testimony: 

Mr. Doy.e. General, are you familiar with the status of the lawsuit there 


in that court now? 
General HILL. Yes, sir. 
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Mr. DoyLeE. How does it stand with reference to whether or not any of it has 
been dismissed as to any of the Fallbrook home owners? You understand 
what I mean? I understand all the people in that whole area were made 
defendants. 

General Hiitu. That is right. 

Mr. Doyte. In that suit. 

General H1iLu. Yes, sir. 

Mr. Doy.e. I understand at the time the Government bought its land it bought 
presumably three-fifths of the water rights. 

General Hitt. Two-thirds of the water rights. 

Mr. Doyte. Two-thirds of the water rights? 

General HILu. Yes, sir. 

Mr. Doy.te. In other words, only the water rights that went to the Santa 


Margarita Ranch? 

General HiLy. Right. 

That is my assumption on which I base that. 

Mr. Yorry. Where did this two-thirds figure come from? Why 
do you think you bought two-thirds of the water in the watershed ¢ 

General Hixx. It is two-thirds of the watershed. 

Mr. Yorry. Is that what you are referring to? 

General Hix. I did not say that, sir. 

Mr. Yorry. What did you mean—two-thirds of what ? 

General Hitt. Only the water that came with the Santa Margarita 
Ranch. 

Mr. Yorry. And that was two-thirds, you say ? 

General Hiti. Yes, sir. 

Mr. Yorry. Two-thirds of what? 

General Hitz. This is in the Superior Court of the State of Cali- 
fornia in and for the County of San Diego: Rancho Santa Margarita, 
a corporation, plaintiff, - N. R. V ail. et al, di he niants, and several 
interveners. Stipulated judgment. Docket 42850. 

Mr. Yorry. Then is it your testimony, General, that the two-thirds 
is based upon that stipulated judgment between the O’Neills, the 
Vails, and the other parties? 

General Him. Yes, sir. 

Mr. Yorry. And you take that to mean two-thirds of what—two- 
thirds of all the water in the watershed ¢ 

General Hiti. Might I submit this stipulated judgment; might I 
put this in the record ¢ 

Mr. Encie. We don’t want that in the record. It is too long. 

Mr. Yorry. What we are trying to determine is, since you are not 
a lawyer, as you have said, just where you got the idea, if you have it, 
that that stipulated judgment would divide up all of the water in the 
watershed. Is that your theory ? 

General Hiri. [havea presentation here that I believe would explain 
that if I may be permitted to give it. 

Mr. Yorry. 1 would like to ask you just one or two more questions, 
but I hope you will answer my question, because somebody is telling 
you you own two thirds of the water, and I would like to know who 
it is, 

Have you given any consideration to obtaining the water you need 
from the metropolitan water district ? 

General Hitt. We have considered that. The metropolitan water 
district—the barrows that come down are very much subject to sabo- 
tage in time of war, and so is the dam; however, we can protect the 
dam but cannot protect all of this water system from the Colorado 
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River. Something could happen to that, and we feel that sabotage 
could wreck that, while with the dam we at least could put on the 
security necessary to keep it from being demolished or wrecked. 

Mr. Yorry. Of course, to me that is a bit far-fetched, because ob- 
viously if you were dependent on the metropolitan water district and 
were thinking of sabotage, we would be in a war situation. 

General Hitz. Yes, sir. 

Mr. Yorry. And you could take whatever water you needed from the 
Santa Margarita watershed whether it was dried up or not. ‘That is 
the way you operate in time of war; is it not! 

General Hitz. If the water is not coming down the Santa Margarita, 
then we have to have a dam to hold that water and have it ready for an 
emergency. It takes 10 or 20 years to fill the dam to where it can rea- 
sonably be used. 

Mr. Yorry. So your testimony is you feel you must have the water 
from the Santa Margarita River watershed ? 

General Hitz, From a matter of examination, we believe that is the 
idea, that we own two-thirds of that water that is in the stipulated 
judgme nt. We believe that water will cost us less and be subject to 
less interference than the water coming down from the Colorado River. 

Mr. Yorry. Now, that two-thirds you could take from what? Do 
you think that two-thirds applies against all of these people you are 
suing out there ¢ 

General Hitt. No, sir. If I may give my little talk, I will cut it 
as short as I can. 

Mr. Yorry. There are just two or three things more I would like to 
clear up. 

Who is putting up the money to finance this lawsuit; out of what 

appropriation is that coming? 

General Hitt, Mr. Veeder can answer that. 

Mr. Yorry. I can ask Mr. Veeder, I know. If you do not know, 
you can just say you do not know. Is that your answer, that you do 
not know ? 

General Huu. Yes, sir. 

Mr. Yorry. Now, you are reclaiming some water at Santa Marga- 
rita and making use of it, as I understand, for golf courses. Is that 
correct / 

General Hitz. That is the sewage affluent that comes down the 
Pilgrim Canyon, previously stored in the San Luis Rey watershed 
in a lake. ; 

Mr. Yorry. You are purifying that; at least, you are screening it? 

General Hit. No, sir; we are not screening it. It is not a primary 
but a secondary treatment of sewage disposal, and, of course, it is 
chlorinated. But it is of little value for irrigation purposes, because 
we presently have a lawsuit by Mr. Adolf Sutro, of San Francisco, 
who owned or purchased certain land on the San Luis Rey River, and 
he said we dumped sewage affluent on his land and it was thereby 
destroying his land for the purpose for which he procured it, that is, 
truck gardening. So we came to Congress and got an authorization 
to eliminate this nuisance to Mr. Sutro and others in the San Luis 
Rey Valley, and now we dump it, and dump it as near as we can, rea- 
sonably back in the Santa Margarita Basin. 

Mr. Yorry. You say your treatment of that is not sufficient so that 
you could use the water for agriculture? 
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General Hutz. I believe that is the State law, and that was the 
grounds upon which Mr. Sutro is putting his claim in the court. 

Mr. Yorry. Are you prepared to abide by the State laws of Cali- 
fornia relative to water? 

General Hiiu. No, sir. 

Mr. Yortry. Then what difference does it make ? 

General Hitt. We have abided by them by removing the nuisance 
from the land under the jurisdiction of the State of California. 

Mr. Encix. Well, we do not have time to try this lawsuit. 

General Hitu. No, sir. That is correct. 

Mr. Enete. You are not for this bill, and that should take care of 
the Navy’s testimony, except I think Mr. Saylor wants to ask some 
questions. 

Mr. Sartor. General, just exactly when did the Navy and Marine 
Corps acquire the Santa Margarita Ranch? 

General] HI. I WwW il] have to get the exact date. sir, for the re cord. 

Mr. Sartor. Am I correct in my understanding that it was acquired 
pursuant to a condemnation proceeding that was instituted against 
the owners of the Santa Margarita Ranch ? 

General Hitt. And others; yes, sir. 

Mr. Sartor. Who owned not only the Santa Margarita Ranch but 
some other ranch ? 

General Hinti. That is correct. 

Mr. Sayvor. Your title, then, is based on a condemmation ? 

General Hint. Yes, sir; as far as I know. I am not a lawyer. 

Mr. Saywor. I understood Mr. Agnew to make that statement, that 
there was a condemnation suit entered to give title to that piece of 
property. 

Mr. Acnew. That is right. 

Mr. Sayuor. And the money was deposited. 

Mr. Acnew. That is true. 

Mr. Sayxior. And settlement was made pursuant to a condemnation 
proceeding. 

Mr. Acnew. That is correct, except as to a very small area, I think 
comprising approximately 112 acres. 

Mr. Sayvor. In what year, General, was this property acquired by 
the Navy? 

General Him. 1942. 

Mr. Saytor. It was used by the Navy for the training of the Marine 
Corps in amphibious operations during Warld War IT; is that cor- 
rect ¢ 

General Hiri. That is correct. 

Mr. Saytor. Where did you get the water then ¢ 

General Hiri. From wells, sir. 

Mr. Sartor. In September of 1945, VJ-day, what happened to 
Camp Pendleton ¢ 

General Hii. In what way? 

Mr. Sartor. Did you continue to have as many people there as you 
had from 1942 on, from the time you acquired it ¢ 

General Him. No, sir. 

Mr. Sartor. How many people did you have there, in round figures, 
if you know, in 1946? 

General Hriu. About 12.000 or less. 

Mr. Saytor. About 12.000 or less? 
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General Hint. That would be at the end of the fiscal year 1946. 
There was a gradual lessening of the number of people processed 
through San Diego and Camp Pendleton as a result of the end of 
the war. 

Mr. Sartor. So that as of the end of fiscal 1946 you were down to 
around 12,000 people ¢ 

General Htiy. Yes, sir. 

Mr. Sartor. From 1946 to June 1950, then, you maintained about 
the same number of people there ? 

General Hinn. It fluctuated from 12,000 to 15,000 people. 

Mr. Saytor. From June 1950 down to date, how many people have 
you had there? 

General Hiii. It nearly reaches 40,000, 

Mr. Savior. What steps did the Navy take or what steps did the 
Marine Corps take from 1942 to 1946 to provide additional water 
supply in the form of a dam? 

General Hiiy. I believe the dam was started—that is, the modus 
operandi was started—in 1944. Then, if you remember, we had a 
wave of economy, and in one year there was no public works con- 
struction bill. Now, we have had the dam in the highest priority for 
several years, but we do not make all the decisions. We go through 
many echelons of screening public works appropriations and authori- 
zations, and the dam has been left out. And year before last, which 
would be fiscal year 1949—I believe that is correct—there was no 
public works authorization. So then it was put in for 1950, and 
finally we got it in the 1951 bill in January 1951. 

Mr. Sartor. And all the time you were having this dam in mind 
somebody representing the United States Navy was dealing with the 
Fallbrook public utility district, the Department of the Army and 
the Department of the Interior in an effort to arrive at a settlement 
of this water problem; is that correct ? 

General Hini. That is correct, sir. 

Mr. Savior. And sometime in 1949 all of the parties met and 
reduced to writing their understanding ? 

General Hiti. December 1949. 

Mr. Sartor. Now, General, in your own opinion, or do you know 
whether or not the representatives of the Department of the Navy 
dealt with the representatives of the Fallbrook public utility district, 
the Department of the Army, and the Department of the Interior in 
good faith ? 

General Hint. If IT might state this, I believe they dealt in good 
faith. These were the Vail people who got together to work out an 
agenda for approval higher up. 

Mr. Sartor. This was not a matter which was settled in a short 
time; was it? 

General Hirx. I believe it was 3 days that they met—December 13, 
14, and 15—or thereabouts in San Diego in 1949. 

Mr. Sayntor. But that was the culmination of many prior meetings; 
was it not? : 

General Hinu. Yes, sir. 

Mr. Sayror. And when they met on those 3 days, it was to reduce 
to writing what had been talked over and agreed upon by all of the 
four parties interested ? 
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General Hitx. By the lower echelon; yes, sir. 

Mr. Sartor. Now, do you know what happened as to why this 
memorandum of agreement or understanding was not approved by 
the Department of the Navy ¢ 

General Hinxi. I do not, sir. 

Mr. Saytor. With regard to the water to which the Navy is entitled 
of the Santa Margarita Ranch, since vou acquired this property by 
condemnation, you could only acquire what the parties owned that 
could pass under that condemnation proceeding ¢ 

General Hinz. I believe that is correct, sir. 

Mr. Sartor. And, if the parties to the condemnation pro eeding did 
not own what the Navy is now claiming, then the Navy’s rights will 
only rise as high as their condemnation acquisition; is that correct 

General Hiix. In accordance with law; ves, sir. 

Mr. Sayztor. And, if there are other people who own water rights 
that will be affected by the construction of this dam which the Navy 
did not acquire by condemnation, then it will be necessary for the 
Navy to reimburse or to condemn those additional rights if they want 
them: is that correct ? 

General Hitz. I could not say,sir. Tam not a lawyer. 

Mr. SAyor. Well. the Navy in and of itself does not own any 
water out there other than what it actually acquired by condemna- 
tion: does it ? 

General Hitu. That is correct. 

Mr. SAYLor. Then, 1f there are any other people out there who own 
any water or have any rights in this river and the Navy wants them, 
they are voIng to have to condemn those rights or to buy them: is that 
correct ¢ 

General Hitt. They would have to buy them. Anything the Navy 
claimed that the court decided did not belong to them would have to 
be condemned and paid for by the Navy. 

Mr. Sartor. Now, where in this proceeding which you have started 
against all of those people in the district is there any offer to pay for 
water which the Navy Does not own ¢ 

General Hinw. I cannot answer that 


Mr. Eneir. Do you admit that the Navy does not know he h 
water it owns? 

General Hin. It thinks it does, but we do not know because of the 
questions which have arisen. 

Mr. Encur. But you do admit that all of the wat the watershed 
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General Hitz. All we have is the same information that the chair- 
man has: That the Engineers tell us they are right sure that suff- 
cient water is coming down there for the estimated needs. 

Mr. Eneie. But you do not know that you own it? 

General Hitt. No one owns it. I believe if I could make my little 
talk to the committee it will explain some of the points that are 
under discussion here. 

Mr. Ener. I hope you do better than you have done so far, General. 
You may proceed. 

Mr. Murpock. Mr. Chairman, while he is getting ready for that, I 
would like to have a matter or two cleared up, if it will not detract 
from the remarks which are about to be made. 

What is the length of time, under the State law of California, that 
water must be unused in order to damage the right to it / 

Mr. EnGuir. Five years. 

Mr. Murpock. Five years? 

Mr. Enaue. Yes. 

Mr. Murpock. In other words, then, if one has a right to water in 
California and has been using it up to a certain date and then for 5 
years fails to use the water that right perishes / 

Mr. Encur. He may have his right breached by someone else’s use 
of the same water. One claiming the right to such use must base it 
upon open notorious and adverse use. 

Mr. Murvock. Is that involved in this? 

Mr. Enate. I do not believe it is included in this legislation, but it is 
worrying the Navy, because after 1946 they did not use their water, 
or very much of it, and they are afraid their prescriptive right has 
been taken in the intervening 5-year period by other claimants, and 
that is one of the reasons for the assertion of its sovereignty; that 
essentially a prescriptive right cannot run against the Government; 
but, as I understand it, only to that extent is the question of sover- 
eignty, according to that, involved in this lawsuit and in the rights 
which they assert. 

Mr. Murpock. Thank you. I have not been in attendance all the 
time during the hearings, but I wanted to get that in mind. 

Mr. Poutson. I would like to ask another question, Mr. Chairman. 
That would not preclude any of these small users of water from ob- 
taining their just rights if the Navy came in and by their actions, as 
they are doing now, just took the water ? 

Mr. Enexie. Whatever rights the local people have the Navy will 
have to pay for if the Navy takes them. The problem the Govern- 
ment is facing at the moment, and has been, is the problem created by 
intermittent use. That is an angle which is involved in this whole 
thing, and it was the subject of discussion before a subcommittee of 
the Committee on the Judiciary, and I think it is conceded by every- 
body that in the State of California you cannot take property without 
just compensation or due process of law. Whatever rights of the local 
people are taken must be taken with just compensation and under due 
process of law. 

General Hitt. This is a map of a portion of Camp Pendleton 
Reservation, this being the camp reservation line [indicating]. This 
[indicating] is Fallbrook. This [indicating] is the Fallbrook Naval 
Ammunition Depot, and the Navy Santa Margarita United States 
Naval Hospital. This [indicating | is the town of Fallbrook. 
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This [indicating] isthe Santa Margarita River. 

The green portion here [indicating] shows the site of the dam. De 
Luz Creek takes off to the left, and the Santa Margarita River goes 
up in this direction here [indic ‘ating |. 

The red line, gentlemen, is the Santa Margarita River Basin. 

The Santa Margarita Ranch was 732, square miles. The Vail 
Ranch was made up of three parts, the Temecula Ranch, the Vail 
Home Ranch, known as the Santa Rosa Ranch, and the Pauba Ranch. 

Now, the claim to the water stems from this line here [indicating], 
this line here |indicating]. You see, the watershed is very short to 
the north. One-third of the water that we discussed so many times 
is already covered in a stipulated judgment. 

How much water stands in Windmill Well up here [indicating] 
under certain conditions, and how much water comes through gaging 
station No. 1, gaging station No. 3, and how much gets down to gaging 
station No. 6, the Army Corps of Engineers has given the chairman 
figures on as to what they presume flows to the sea. Here is the Fall- 
brook district, a portion of which lies from this line out [indicating]. 
This green is the Fallbrook public-utilities district. 

The Fallbrooe i gaging station is here. They had planned to build 
a dam here | indicating }. 

Now, as I understand, they have no riparian rights. We have 
here the Temecula Creek gaging station. We have here the Vail 
Ranch and Nigger Canyon Dam. 

Now, presumably, they are taking their water within their rights 
here [indicating] and storing it and pumping it at Fallbrook sta 
tion, a small gathering dam here, not very much, from which they 
pump their present portion into this area 

Please note that from approximately the place where we will build 
the dam most of the water of the Santa Margarita River goes under- 
ground for the majority of the time. 

There is an airfield here [indicating]. I believe 1889 was the first 
time that water ever came up on that airfield—it is the last time 
it ever came up to the airfield. We have had several others here 
which have been during 1943, 1944, and 1945. 

We have several other basins in this area. 

Now, a portion of this is in sedimentary rocks or formations. That 
designates the vellow portion here | indicating]. In other words, 
this vellow portion here is the lower basin. The same formation oc- 
curs in the yellow down to the Santa Margarita River and the Teme- 
cula River. 

Now, in between is the middle basin. The red portion designates 
the igneous rock, such as granite and the like. 

In this area there are also some wells located, but we do not have 
any land in the middle basin or the upper basin. The lower basin 
is the only place we have land. Now, our claim on the Santa Mar- 
garita watershed is in this small portion here up to and including 
Fallbrook. 

Now, the figures given in the judgment of the engineers on what 
water comes through these places at certain times of the year—— 

Mr. Encie. What does that have to do with this legislation. 
General / 

General Hitt. Well, sir, I do not believe that these people under- 
stood the situation there. I know it took me a long time to find it 


} 
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out. Now, quite a few of the personne] of this committee have been 
there. but some of them have not been there. and to understand the 
stipulated judgment you have to know where these places are. 

Mr. Enawe. Well. I know. but are we to assume from what 
stated that this presentation has shown on the facts that the owners 
had the right to divide up the water in the river. 

General Hinn. Yes, sir. 

Mr. Enevr. And to exclude every other claimant from rights on 


you 


the watershed ? 

General Hitt. No. sir. First, I understand that it was on the basis 
of a certain formula of water that came down and hit those gaging 
stations 1,3, and 6 at certain times of the year. 

Mr. Eneur. And whatever values the owners had they had under 
State law: is that right ? 

General Hini. Yes, sir. 

Mr. Enoir. Whatever t! 
Santa Margarita River it acquired from the owners ¢ 

General Hitn. That is right. 

Mr. Enere. Who had acquired their 

General Hm. That is right. 

Mr. Eneie. And, therefore, the rights of the Government are meas- 
ured by State law? 

General Hinx. That is right. 

Mr. Eneie. And the State law says that water which is unappropri- 
ated and unused and unneeded, such as the floodwaters going into the 
ocean, are not appropriated unless the State gives them to you; is 


ie Federal Government acquired on the 


rights under State law ? 


that right ? 

Genera] 
Government put it 
that is my contention. 

Mr. Enere. The use? 

General Hit. The use to which the 
is not subject to State law. 

Mr. Enere. Well, 1 am not so sure about that. It depends on what 
kine it } ny beneficial use falls within the State 


Hin. That 


is partially right, but the use to which the 
is not in accordance 


with or subject to State law; 
water is put by the Government 


ee . gre 
ior use 1t iN. and ft think a 


law. The use for military purposes isa beneficial use. 
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General Hitz. I would say 5 million or 6 million gallons a day. 

Mr. Yorry. And in the Santa Margarita River Basin ? 

General Huu. A bare estimate would be one-half. 

Mr. Yorry. In other words, 2,500,000 to 3,000,000 gallons a day? 

General Hix. Yes, sir. 

Mr. Yorry. What is your estimate of the maximum amount you 
are ever going to need there? 

General Hitz. I would say 8 million, sir. 

Mr. Yorry. Would you say still that the same formula would apply, 
that you would get 4 million out of tht Santa Margarita River Basin / 

General Hitt. I believe it would. 

Mr. Yorry. But you would plan on getting more out of the Santa 
Margarita ¢ 

General Hiri. We would have to get a larger proportion out of the 

Santa Margarita because we would have a plant addition in the 
Santa Margarita River Basin. 

Mr. Yorry. Can you make any estimate of what you are going to 
require out of the Santa Margarita River Basin? 

General Hinu. Half. 

Mr. Yorry. Four million gallons? 

General Hiiu. Yes, sir. 

Mr. Yorry. Has that much water ever been used on that ranch, 
as far as you know ¢ 

General Hiix. Eight million, I would not know; no, sir. 

Mr. Yorry. Is it your theory that, if you cannot obtain that much 
water in the lawsuit you have filed, you will condemn the water rights 
in the basin ? 

General Hitz. No, sir. 

Mr. Yorry. Where would you get the water then? What plan do 
you have to get the water / 

General Huw. We would have to use whatever other means were 
available whether we must join up with some public-utility district 
or otherwise, but we feel that it is abs olutely obligatory on this Na- 
tion that we certainly must get water under our control so that sabo- 
tage cannot hit. and that is the reason for the dam. If the dam is 
not large enough, if our rights in the water they put behind the dam 
are not large enough, we will have to take other steps. What those 
other ste a would be, 1 would not know, other than generally drawing 
on one of the barre] iS of the present water supply, and that roes to 

Diego: but whether it voes in to take care of water rights, and 
ia it means building more dams in other basi s than Camp 
Pendleton, I cannot say. 

Ir. Yorry. But you are not planning on condemning the water 
rights in the Santa Margarita River Basin? 

i = Hitt. Not at the present time, no, sir. 


Mr. | orTY. Can you reduce the figures in gallons to acre-feet? Th 
our Beto t you : are claiming 255,000 acre-feet. I tl all if vou stated 
t in acre-feet it would be a little cleare1 ind thea denced. 

ea ral Hinx. I have been saview! by my lawyers, sir, that this 
qu stion woes to the heart of the case. and I would like to have im- 
munity from answering further questions, the same as Mr. Swing wa 
civen not to divulge his intentions in the suit. I believe he was given 


that. He y was warned by the chairman that if at any time a question 


1 6 
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went so far as to divulge any secret information he was relieved of 
answering that question. 

Mr. Yorry. I do not know what you lawyers are whispering to you, 
but one of them who was here has, in fact, explained anyway ‘that the 
Navy was asserting the right to 35,000 acre-feet of water. That is 
no secret. I am just asking you to give the acre-feet. You have al- 
ready given it in millions of gallons. I want the same figure in acre- 
feet. I do not see how that interferes with your lawsuit. 

General Hi. I am not trying to cover up, Mr. Chairman. I refer 
you to page 64, serial No. 7 of the Santa Margarita water-rights con- 
troversy, where Mr. Saylor said: 

Mr. Swing, if at any time—while you have been a most cooperative witness— 
there are any questions which bring you within the realm of disclosing any de- 
fense which you may have, and may not wish to show to the representatives of 
the Department of Justice, this committee does not want to infringe in any way 
on those rights. 

Mr. Yorry. That statement still stands good. Iam asking you how 
much water you need in acre-feet. You have answered in millions of 
gallons. 

General Hitt. I said approximately in millions of gallons. 

Mr. Yorry. Well, approximaely, in acre-feet how much do you 
contemplate you will need out of the Santa Margarita River Basin ? 

General Hiri. That gives you 4,000 acre-feet, according to the for- 
mula. 

Mr. Yorry. That is your estimate? 

General Hitz. That is not my estimate; that is a “guesstimate.” 

In other words, if I might, without divulging any military secrets 
state off the record. 

Mr. Enerr. The press is sitting right here, General. 

General Hrw. All right, sir, then IT will withdraw my request and 
also withdraw an answer to the question, sir. 

Mr. Yorry. Do you know what the estimated yield of the entire 
Santa Margarita watershed is, the dependable yield ? 

General Hix. No, sir; I do not. 

Mr. Yorry. If you claim 35,000 acre-feet. in your lawsuit, which I 
guess. you know you do, if you establish your claim to that, do you 
think that there will be any water left for anybody else in the water- 
shed. 

General Hiix. I believe there will be. 

Mr. Yorry. On what do you base that? 

General Hitt. On its present use and the same figures that were 
given to the chairman by the Army Corps of Engineers. 

Mr. Enetr. General, the figures were not given by the Army Corps 
of Engineers. They were given by the State engineer, Mr. Edmon- 
ston, just to correct the record. 

General Hi. I am sorry I misstated the source of the statement. 

Mr. Encir. They are proper figures, I think, and are taken from the 
gaging station mentioned by the United States Geological Survey, 
which may have accounted for your misunderstanding, General. 

We have a couple of more witnesses to be heard this morning. 

Mr. Poutson. General, when you are talking about intent, would 
you not say that past records would be the basis upon which we should 
judge the way that you would act in the future? Is not that true? 

General Hit. Yes, sir. 
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Mr. Poutson. Well, now as to why we have apprehensions—and 
you wondered about our questioning your intent—I know a specific 
case right down in this very area where you bought property at 
Oceanside. Mr. Agnew was one of the men whom I talked to, which 
brings it back very clearly to my mind. 

You bought property down there; and, instead of going to the 
records and ascertaining whether there were mortgages, sewer bonds, 
and so forth, you condemned it and paid the price to the registered 
owner, and it was later found that there were sewer bonds against 
that property held by Mr. Frank Thibodo. On making inquiry, I 
was told that you said, “We bought it, and we paid the price the court 
determined. Let him sue: let him come through the courts.” No 
settlement has been made to date. This has been since the last war. 
That has been the attitude of the Department of Justice and the Navy 
right along. It so happens that he is not one of the small landowners 
like those in the Fallbrook area, but the case is still pending in the 
courts. The Justice Department fights it vehemently. They will not 
take the case in the Judiciary Committee because it is going from one 
court to another. Both Justice and Navy have admitted off the record 
that it was a boner because anyone could have gone to the records and 
had an abstract taken that would have shown that these sewer bonds 
were all of record. These two Departments are refusing to pay on 
what we call the American principle of fairness just because they are 
the biggest bureaucracy which is running this country today—the 
military with the Department of Justice. From the way you have 
treated Mr. Thibodo we can know that is what you would be doing 
here with these 12,000 small landowners, 90 percent of whom own less 
than 5 acres apiece and cannot afford to go on for years and fight the 
case, 

Now, that is what you have done in the past. and what proof have 
we got that you will not do it in the future? Here you want to go in 
and build a dam, and you do not offer to condemn the water rights or 
pay for them in any way, shape, or form. Furthermore, you are 
not so sure you own the water. 

You argue about the intent, but that is the record. 

Now, I want to state for the record that I am objecting to Mr. 
Veeder’s attitude and gestures of indifference and contempt which 
he is displaying in the audience. Mr. Saylor will corroborate this. 
It is the same attitude shown by too many bureaucrats today; namely, 
contempt for Congress. 

General Hitt. Would you make that statement to me? 

Mr. Poutson. What is that ? 

General Hitz. Would you make that statement to me? 

Mr. Poutson. About the attitude ? 

General Hitt. About me, yes, sir-—— 

Mr. Eneve. Let us have order. 

Mr. Pountson. No. I meant Mr. Veeder over there. The state- 
ment I made about you is that I feel you questioned our intent, and 
that, if the record of the Army and the Navy and the military is going 
to be in the future like it has been in the past, then vou are going to 
run roughshod over these little people because you have already done 
it right here in this particular area. 

I know all the facts in the particular case which I just mentioned, 
and Mr. Agnew admitted that they should have gone to the records 
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and ascertained whether there were any recorded liabilities against 
that property. 

Now, that is the statement I make to you. You have been a gentle- 
man, as far as that is concerned, in your actions, General. You have 
carried the honor of your office in every way, and you have been very 
fair. 

Mr. Enerte. The statement will be made a part of the record, and 
without objection the gentleman will be given the opportunity to 
amend and revise his remarks. 

Let the record show what he has said about Mr. Veeder. 

Is the General through ? 

General Hint. Yes, sir. 

Mr. Ener. If there are no further questions, thank you, General. 

Mr. Yorry. General, 1 do not know whether I referred to trans- 
lating your millions of gallons into millions of acre-feet or thousands 
of acre-feet; but. if so, I understand it works out about 4.300 acre 
feet ¢ 

General Hitt. Yes; that is my answer. 

Mr. Encir. Now, please, gentlemen, we cannot have these personal 
colloquies going on. General, will you repeat your answer, please ! 

Mr. Yorry. The statement the general gave as to the amount of 
water he would need from the Santa Margarita watershed when 
changed from millions of gallons to acre-feet works out about 4,500 
acre-feet. 

General Hin. And my answer was that was according to the 
formula: ves, sir. 

Mr. Enevr. Thank you very much; that makes it clear. Thank 
you, General, for your testimony. 

General Hinn. Thank you, sIr. 


STATEMENT OF DAVID W. AGNEW, REALTY ACQUISITION SECTION, 
BUREAU OF YARDS AND DOCKS, NAVY DEPARTMENT 


Mr. Enare. Mr. Agnew, would you come forward, please ? 

Mr. Acnew. Yes, sir. 

Mr. Enore. At the last session there was a suggestion made, Mr. 
Agnew, that inasmuch the objection presented by Secretary Kimball 


went to the proposition that there was an overriding draft on thi 


water of 7,500 acre-feet, and there is in the record a stipulation, in the 


memorandum waiving the overriding in the event of a national emer 
eency and mobilization, the suggestion was made that the bill inelude 
al rmendme 1 whiel vould provide that there would be | write-ofl 


7 


wainst the Fallbrook utility district’s obligation for anv time during 
whieh the water was not available. which write-off would include in 
full the value of the water or dan age from the loss of use of the wate 
Do vou have any comment to make on that suggestion ? 

Mr. Acnrew. It would seem to me, Mr. Engle. that if you amend the 
pro} osed act to provide for the ivinent of whatever amount Fall 
brook would be required to pay the Department of the Interior, plus 
the payment of damages to people who might be harmed by virtue of 
the fact that the Government would be required to take 7.)00 acre 
feet of water in addition to the amount that is allowed in the proposed 


legislation, that we would have a multitude of claims against us. I do 


not know where vour shut-off would come on damage claims. 
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Mr. Eneie. You would have that anyway if these people own the 
water, in the nature of condemnation suits; would you not? In other 
words, if you take water which belongs to these people you would have 
to compensate them for it ? 

Mr. Agnew. Yes, sir: I agree on that. 

Mr. Ener. So, in one way or the other you would have those claims 
before the Government. 

Mr. Acnew. I do not follow that, sir. 

Mr. Enetr. What I am getting at is this: Fallbrook says that it 
has the right to 10,000 acre-feet of water in that stream, allotted by the 
State from the floodwaters. Now, if you cut down on the water they 
can use, you are going to have to pay them for it; are you not ? 

Mr. Acnew. We have no intention of taking any water or using 
any water that belongs to anyone else, Mr. Engle. The purpose of 
the lawsuit is to quiet the Government’s title to whatever water rights 
it may have, not to acquire or to take water from anyone who now has 
a legal right to it. 

Mr. Enearr. Well, I understand that, and I think everybody else 
does. You have not filed a condemnation suit: you have filed a quiet- 
title suit, in effect, but what I am trying to find out from you is what 
is wrong with the suggestion that we made here Saturday? 

Mr. Acnew. There is one thing I would like to have cleared up. 
Is it your intention, sir, by the amendment, to have the Government 
pay the landowners for damages which they may incur by virtue of 
the fact that they cannot get the water necessary to irrigate their 
groves or crops? 

Mr. Enote. Only if the Navy takes their water. 

Mr. Agnew. Only if the Navy takes their water 

Mr. Enote. If the N: avy ti akes their water, ves. If the Navy does 
not take their water, then the Navy does not pay anything. 

Mr. Aanew. It seems to me that we would be in court with nearly 
everyone in Fallbrook, if we took any part of the water, to attempt 
to establish damages. 

Mr. ENGLE. W hat are we folIng to do if you take the water and 
there is no such provision in the billf The only thing this suggestion 
does, Mr. Agnew, as far as I can tell, is to provide an administrative 
method of determining the loss where water is taken that belongs to 
someone else rather than the judicial method, and it would occur to 
me the administrative method would be a lot easier and clearer for 
everybody. 

Mr. Agnew. You mean in determining damages? 

Mr. Ener. That is right, because they would be determined in 
terms of a right and of the obligation of the district to pay to the 
Government. 

Mr. Acnew. That is the point I am not clear on, Mr. Engle. If 
this is the only amount that we would be required to pay that would 
be easy to determine. I am thinking in terms of the Government 
being forced to use all of the water the reservoir would yield. If 
someone over in the Fallbrook area who has a grove of trees would 
not get water for 3 or 4 years the grove might die out. Would we 
then be obligated to pay to him the damages he suffered by virtue of 
the fact that his grove died out ? 

Mr. Enere. If you took the water that belonged to Fallbrook, why 
should you not be # 











Mr. Acnew. It might occur at regular intervals without doing 
all the time on that proposition, Mr. Engle. 

Mr. Enere. That is right. 

Mr. Acnew. Why not pav once for Fallbrook’s water. if that is the 
case ¢ ‘ee 

Mr. Encue. That is right. 

Mr. Acnew. And go into court and condemn it and pay or 


¢ 
Mr. Enete. This legislation would not abridge your right of con- 

lor ‘ at 1] ‘ 

qaemnation at ali. 


Mr. Acnew. I understand that. 

Mr. Eneie. The only thing this amendment would do would be to 
make it possible to operate this program on an administrative basis, 
the determination made whether there was any loss by the Secretary 
of the Navy and the Secretary of the Interior. 

Mr. AcNew. But would it not be cheaper to acquire title to what- 


ever rights Fallbrook may have? 


Mr. Encie. I understand the gentlema: ist to say he was not 
going to condemn, but if that is what is to happen, why, the thing, 
of course, to do is to say that you are going to condemn all of the 
rights in the river. wherever they are. 


Mr. Acnew. Nos r. I] would not sav that. 

Mr. Encie. I know, but are vou not going to say that 
Mr. Acnew. I asked t] e quest on 1f it would 1 ot be cheaper to do it. 
Mr. Encie. It might in the long run: it would depend upon whether 


+ 


you were going to h ive to Duy all that water. 
’ Mr. AcNew. Yes. 

Mr. EnGie. Experience would prove whether or not that was the 
cheapest thing to do. If it was, then vou woul 
otherwise, this community could vo ahead as 10 1S. 

Mr. Aspinatn. May I ask a question at this point, Mr. Chairman 

Mr. Exere. Yes, Mr. Aspinall. 

Mr. Asprnauti. As I understand your suggestion there are only two 
arties involved, the public utility and the military é 

Mr. Encue. That is right. 

Mr. ASPIN ALL. J he pu hie ut lity would have fo answe! for all of 
the individuals, the individuals themselves being members of the 
utility. They would be represented by the public utility: is that 


a 


correct 4 

Mr. Enewr. That is right. 

You know and understand, Mr. Agnew, that the amendment I 
proposed would not require the Navy to pay, it would be determined 
on the amount of write off on the obligation of the utility to pay, and 
it would be a determination made jointly by the Secretary of the Navy 
and the Secretary of the Interior. The Navy would not pay anything. 
They would just figure out what the damages are and say that is what 
the Interior Department should write off in the payment of obliga- 
tions because of the shortage created due to a national emergency for 
which the people of Fallbrook should not be required to pay. 

Mr. AGnew. Do you include in your statement awarded dam- 
ages—— 

Mr. Enote. Yes. 

Mr. AGnew. Damages to individuals not alone in the Fallbrook 
area, but those whose crops or orchards might be lost ? 


> 
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Mr. Ener. To the extent that it impairs the ability to continue to 

pay. 
Mr. AcnNew. Then is it your proposal that the Department of the 
Interior, the Department of the Navy, and the Fallbrook Public Utili- 
ty District get together and include the amount of the damages in 
the write-off / 

Mr. Enoie. Thet measure of damages there is the depreciation of 
the area’s ability to meet its contractual obligations. You see, when 
this bill goes through this will be charged against the utility district ; 
the Fallbrook Utility District will be required to pay them for over 
a period of 50 years. 

Mr. Aenew. Yes, sir: that is right. 

Mr. Enoie. If the Navy comes along and takes water belonging 
to the utility district and uses it in a defense installation due to a 
national emergency, the local people say that is all right, but com 
pensate us for at least the damages suffered from the loss, and there 
the damage is the depreciation of the district’s ability to meet its 
obligations. You can either do it that way, or you can say we are 
going to take the whole works and condemn it. 

Mr. Acnew. I am not sure I agree, Mr. Engle, that the measure of 
damages would be reflected in the inability of the public utility dis- 
trict to meet its payments to the Department of the Interior. I am 
not certain in my own mind. You may be right. The thought occurs 
to me that when the matter was discussed on Saturday that we in- 
tended to include payment to owners of land whose crops, home 
ranch, orchards, or groves were destroyed by virtue of the fact that 
they could not get water. 

Mr. Enote. I think the people are entitled to that. 

Mr. Acnew. Would not those payments go directly to the land- 
owner, and they would not at all be involved in the amount that Fall- 
brook would be required to pay the utility district ? 

Mr. Encore. The memorandum, as far as I can see, in respect to 
damages in the event the water is taken for a national emergency, 
the Reclamation Bureau regarded that as a fatal defect in the agree- 
ment because it would, in effect, destroy the ability of the utility 
district to meet its obligations on the physical works which were built, 
and they said if we limited that loss, so far as the Interior Depart- 
ment is concerned that would eliminate their objection, and they said 
it did. Now describe what objection you have / 

Mr. Acnew. That would be a matter for the Department of the 
Interior, if they wanted to agree, but which I can see no objection to. 

Mr. Enews. As far as the Navy is concerned, it would not make any 
difference, would it, if you get the water ? 

Mr. AcNew. Would the Department of the Interior look to Navy 
appropriation funds to pay it to Interior, or would the payments be 
suspended for the term of the use of the water ? 

Mr. Ener. My contemplation is that payment would not only be 
suspended, but we would have to the extent of the value of the water, 
to pay damage. It does not make any difference whether it comes out 
of the Interior’s or the Navy’s pocket. It is all the Government’s 
pocket, so why quibble which would pay it. 

Mr. Acnew. Would Fallbrook be credited for the payment for those 
years ¢ 

Mr. Enoter. That is what I had in mind. 
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Mr. Agnew. That is what you had in mind? 

Mr. Enate. Yes. 

Mr. Agnew. I would say that is pretty much up to the Department 
of the Interior. 

Mr. Eneir. The Secretary’s first objection was that the bill would 
obligate the Department to give the Fallbrook Public Utility District 
a portion of the water rights acquired by the Government as above- 
mentioned. I do not think the bill does that at all. If this arrange- 
ment that I am talking about is made, the first objection that the See- 
retary of the Navy made to this bill would be obviated, would it not? 

Mr. Acnew. No, I do not believe so. I believe the question of how 
Fallbrook shall repay or want to repay the Department of the Interior, 
and under what conditions, does not go to the question of their rights 
in the water, sir. 

Mr. Eneie. Congress cannot adjudicate the rights in a river, Mr. 
Agnew. You do not pretend that, do you? 

Mr. Agnew. I understand that. 

Mr. Ener. They are not trying to. If Fallbrook does not have any 
right this legislation cannot do any harm in the first place, can it? 

Mr. Agnew. We feel it does. 

Mr. Enaie. How can it? If Fallbrook does not own any water you 
have not anything to worry about, have you? 

Mr. Acnew. Under this act we would, yes, sir. 

Mr. Encitz. Why? 

Mr. Acnew. Because this legislation would give to Fallbrook 7,500 
acre-feet of water annually. 

Mr. Enerr. Do you think that Congress can make a determination 
of State water rights? 

Mr. Acnew. Let us take the other approach to it. 

Mr. Eneie. Do you think that Congress can make a determination 
of State water law or water rights ? 

Mr. Acnew. Would you repeat that, sir? 

Mr. Ener. Do you think that Congress can make a determination 
of State water law or State water rights? 

Mr. Acnew. No, I do not think that Congress could. 

Mr. Eneie. We cannot give them anything. If they do not have it 
vou have not lost anything. If they do have it you are right where 
you started. In other words, either you have to take all of those rights 
up by condemnation, or make some reasonable procedure for han- 
dling it. 

Mr. Agnew. I feel that the Congress of the United States can give 
to a State or an individual or public utility district anything it wants 
to in property of the United States, and I think that is what this 
legislation would do. 

Mrs. Bosone. I wonder if he would mind repeating that. 

Mr. Enere. Would you say that again? 

Mr. Acnew. I think that the Congress of the United States can give 
to a State or to an individual or a public utility district or anyone it 
wants to, property of the United States, and I think that this legis- 
lation would give to the Fallbrook Public Utility District rights now 
owned by the United States in the waters of the Santa Margarita 
River. 

Mr. Encore. That, of course, brings us right back to the very prop- 
osition I discussed originally with Secretary Kimball. I contend 
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that this bill only relates to floodwaters which were unowned, unap- 
propriated, and uncontrolled and that, therefore, it does not affect and 
cannot affect the firm rights of the Government in the river whatever 
there, and the memorandum which is incorporated in the legislation 
in paragraph & specifically Says that. If the Navy wants to sit here 
und say that black is white, of course, we cannot arrive at anything. 

Mr. Asprnauy. Mr. Chairman. 

Mr. Enoxie. Mr. Aspinall. 

Mr. Asprnauu. In line with what Mr. Engle has apparently been 
thinking, I have given a good deal of thought ever since we began 
the discussion to references to the 7,500 acre-feet as it appears in 
section 1, and when we get to the time of discussing amendments, 
I think I have a proposal there, instead of making an outright state- 
ment about 7,500 acre-feet to qualify it by saying, “or so much thereof 
as is finally determined” to the public utility district of Fallbrook. 

Although I appreciate the fact that you have reference to an un- 
signed, and yet apparently agreed-upon memorandum between all 
parties concerned, nevertheless, I believe I can understand what has 
been bothering the Navy relative to the 7,500 acre-feet. 

Of course, 1 agree entirely with what the chairman has to say that 
it is impossible to, and illegal for this committee, or for the Congress, 
to attempt to determine water rights within our different States. But, 
nevertheless, I think we can take away some of the misunderstanding, 
and, perhaps, a little bit of the wondering about an outright reference 
to 7,500 acre-feet in section 1 of this bill as it is. 

On the other hand, I wish to remind Mr. Agnew, if 1 understand 
the testimony correctly relating to the subject, Mr. Agnew’s method 
of arguing here is in line, apparently, with what the philosophy of 
the military is, and, of course, that is contrary to what I understand 
to be the thinking of any member of this committee. 

Mr. Agnew is arguing for the largest Department, which is, under 
the circumstances, for the military, which considers that the military 
representing the Federal Government can do anything it wants to at 
any time, and then it puts the burden upon the independent individual 
site owner to press his case. 

Now, what we are trying to do in this committee, as I understand it, 
is to make that unnecessary as far as the people around Fallbrook are 
concerned. 

I think that if we clarify our reference to this 7,500 acre-feet in this 
bill that, perhaps, we are not so far apart as may appear from the 
testimony. That is all I have to say. 

Mr. Eneir. Well, the gentleman has summarized the case very well. 
The data which was compiled by the State engineers shows an average 
of 21,400 acre-feet of water going to waste. That is the record over 
the last 24 years, going to waste into the Pacific Ocean. 

Now, it is that 20,000 acre-feet of water on the average which is 
supposed to be caught behind this dam. 

The Fallbrook utility district has alr addy the firm right to 10,000 
acre-feet of the 20,000 or 21,400 acre-feet of water. This memorandum 
agreement, in effect, said they were willing to drop down to 7,500 
acre-feet, provided that the Navy would operate the agreement on the 
basis set forth in this memorandum. 

Now, a hitch oceurred, or two hitches. In the first place the Navy 
comes along and disputes that Fallbrook owns 10,000 acre-feet of 
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waiter, and they put the whole business into controversy, and in the 
second place the Department of the Interior comes in and says we can- 
not finance this project if we have an intermittent water supply so the 
Interior Department suggested encompass repayment wherever Fall- 
brook’s water is taken for national emergency purposes. 

The gentleman from Colorado says make it plain in your bill that 
7,500 acre-feet is being referred to only. If it belongs to Fallbrook 
and you have the thing fixed, 1 do not see why that will not do it, and 
I ask Mr. Agnew why not if you make that very clear that that is not 
an abridgement ? 

Mr. Agnew. Are you proposing to amend the bill to provide that in 
the event it is determined in the pending litigation that Fallbrook 
does not have rights to the use of the waters of the Santa Margarita 
River to the extent it thinks it has that then they will receive no water / 

Mr. Enaxer. Of course, clarifying the bill as indicated by the gentle- 
man from Colorado would be to the effect that we are talking about 
the water that Fallbrook directly has a claim on and not something 
else. 

Mr. Sartor. Will you yield, Mr. Chairman? 

Mr. Enauie. Yes. 

Mr. Saytor. Mr. Agnew, I have gone over the record where you 
testified here on Friday, and there are a few matters which I would 
like to have you explain. First, is it correct that the Nav V at ‘quire d the 
Santa Margarita Ranch by condemnation proceedings / 

Mr. Agnew. Yes, sir: by the acquisition schedule here which I 
pointed out to you. 

Mr. Saytor. Approximately 112,000 acres / 

Mr. Acnew. Yes. 

Mr. Saytor. Now, in that condemnation proceeding, then, you ac- 
quired whatever the owners of that land had, whatever rights they 
had, is that correct, to land and to water ? 

Mr. Agnew. We acquired a fee simple title, sir, to the land de- 
scribed in the complaint in condemnation, or in the declaration of 
taking and the appurtenant water rights. 

Mr. Saynor. Is it your contention that you acquired by that con- 
demnation proceeding any rights, by virtue of the Government con- 
demning it, that the owners of the Santa Margarita Ranch did not 
have ? 

Mr. Acnew. Before answering that question, Mr. Saylor, I would 
like to come into an understanding with you as to the nature of a 
condemnation proceeding. It is a case in rem, in other words, it is an 
action in real estate. 

Mr. Sayzor. I understand that. 

Mr. Acnew. The proceeding is against the land, not against an 
individual. 

Mr. Sayvor. That is correct. 

Mr. Ao w. We took fee simple title to the land. We did take sub- 
ject to certain easements. a isa highway there; there is a railroad, 
a power line, and a gas line, or not a gas line, but some other lines, and 
we took subject to those easements, and we took the land and the fee 
simple title to the land and the appurtenant rights subject to those 
easements. It is my understanding that the Santa Margarita people 
owned all of those rights, and that is what we acquired. 
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Mr. Saywor. In other words, Mr. Agnew, you do not claim that by 
virtue of the Government condemning this tract of land that you ac- 
quired any rights that were superior to those of the owners of the 
land? 

Mr. Agnew. I did not understand that question. 

Mr. Sartor. Let me put it this way: did the Government, by virtue 
of its condemnation proceedings, acquire any further rights in the 
land, or water, than I would have acquired had the owners of the 
Santa Margarita ranch and myself arrived at a sale? 

Mr. Agnew. I do not think we acquired any greater title than you 
would have acquired, Mr. Saylor. 

Mr. Sartor. Now, Mr. Agnew, I am not asking you. whether or not 
you believe it is possible to bind people by a stipulated judgment who 
are not parties to a suit. 

Mr. Acnew. No. 

Mr. Saywor. In other words, when the owners of the Santa Mar- 
garita ranch and the Vails entered into their stipulated judgment in 
regard to the waters of the Santa Margarita River, it was only pos- 
sible for them to settle or stipulate whatever rights they themselves 
had, is that correct ? 

Mr. Acnew. Yes, sir. 

Mr. Sayrvor. So that if the Vails and the owners of the Santa Mar- 
garita ranch did not own all of the waters which flowed through 
the Santa Margarita River, be they riparian rights, or normal flow, or 
flood rights, that did not affect anybody but the parties to the suit, 
is that correct ? 

Mr. Agnew. That is right; the rights to the use of water owned by 
other parties, parties not involved in the suit, would not be affected. 

Mr. Saywor. That is right. In other words, on the map which 
General Hill pointed out, indicating the total Santa Margarita ranch 
and the Vail interests. there is quite a sizable area of land through 
which the Santa Margarita River and its other tributaries flow, is that 
correct ¢ 

Mr. Agnew. Yes, sir. 

Mr. Savior. And they were not parties to that suit / 

Mr. Agnew. A few others were. 

Mr. Sartor. A few were? 

Mr. Agnew. Yes. 

Mr. Sartor. But many of the small owners of land in that area 
which has been designated as the Santa Margarita ranch and the 
Vail Ranch were not parties to the suit ? 

Mr. Agnew. That is my understanding—I am not certain of that, 
Mr. Saylor. 

Mr. Sayvor. And if they had any rights, riparian or prescriptive 
— to water, or rights which they had acquired from the State of 

California, they would be in no wise affected by that situation, is 
that correct ? 

Mr. Acnew. That is the way I understand it. 

Mr. Sayvor. And in this suit you have named as defendants not 
only the owners of the Vail ranch, not only the people who live in the, 
Fallbrook irrigation district and the town of Fallbrook, but eve rybody 
else in the entire watershed, is that correct ? 

Mr. Acnew. Yes, sir. 
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Mr. Sayrnor. And by doing that you say you want to determine 
the rights of the Navy, is that correct ? 

Mr. Agnew. The rights of the Government as they relate to all 
areas in the watershed. 

Mr. Saytor. Now, let me ask you this question: does all of the land 
lying within the basin of the Santa Margarita River lie within the 
boundaries of the State of California ¢ 

Mr. Acnew. Yes, sir; I believe it is. 

Mr. Saytor. Do you believe the laws of the State of California re- 
lating to water apply to waters of the Santa Margarita River ? 

Mr. Acnew. Not within Camp Pendleton or the naval ammunition 
depot. 

Mr. Sayior. Will you give this committee your reasons for dis- 
tinguishing between the lands which lie outside of Camp Pendleton 
and the rest of the lands which he within the basin of the Santa Mar 
garita River ? 

Mr. Acnew. Because the State of California ceded exclusive juris- 
diction over the lands within the naval ammunition depot and within 
Camp Pendleton to the Federal Government. 

Mr. Enecie. That is a very interesting point. May I interrupt just 
to ask, Mr. Agnew, do you think it is necessary for the State to cede 
control to the Federal Government inside the boundaries of that res- 
ervation that otherwise the State would have? 

Mr. Agnew. I think under the law we are required to go to the 
State and obtain jurisdiction. 

Mr. Enete. And ask them to cede control? 

Mr. AGNEw. Yes, sir. 

Mr. Ener. Do you believe that, and that is why there is all the 
furor about the last paragraph in this bill? 

Mr. AGNew. What is that? 

Mr. Encur. Proceed. 

Mr. Sayvor. Now, Mr. Agnew, the only areas within the basin to 
which the State of California has given up its rights therefore le 
within the boundaries of Camp Pendleton and the watershed of the 
Santa Margarita River so far as you know? 

Mr. Acnew. And the naval ammunition depot. Mr. Saylor, when 
you say “Camp Pendleton”— 

Mr. Sartor. By Camp Pendleton, let it be understood I regard 
that to include not only Camp Pendleton but also the naval ammu- 
nition depot and the hospital—in other words, the grounds which 
were originally acquired in the Santa Margarita ranch. I do not 
want to try and get you on the record as saying that there is one 
thing in regard to-'Camp Pendleton and something else in regard 
to the ammunition depot or hospital. 

Mr. Acnew. I wanted to be sure we were talking about the same 
thing. 

Mr. Sayyvor. That is correct. And when we refer to Camp Pendle- 
ton, unless otherwise designated, it is all the land that lies within that 
ranch. 

Now, Mr. Agnew, the waters which flow in the Santa Margarita 
River and its tributaries, except in cases of unusual rainfall, all rise 
west of the boundary line of Camp Pendleton; is that correct ? 

Mr. Aanew. No, sir. There are some streams, I believe, that rise 
within the limits of Camp Pendleton. 
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Mr. Sartor. Will you say that the majority of the watershed is 
west of Camp Pendleton ? 

Mr. Acnew. The majority of the watershed lies outside the limits of 
Camp Pendleton. 

Mr. Saytor. Then, until the water in the Santa Margarita River 
and its tributaries arrives at the boundary of Camp Pendleton, it is 
subject to State law; is that correct ? 

Mr. Acnew. I would assume so. 

Mr. Sayxtor. And if the Government therefore is to assert its ex- 
clusive rights, those rights to that water can only arise after the water 
has passed the boundaries of Camp Pendleton ¢ 

Mr. Agnew. Mr. Saylor, we are not asserting any exclusive right to 
the waters of the Santa Margarita River. We are asserting our rights 
in the waters of the Santa Margarita River as we consider them to be 
by virtue of our acquisition of the lands and the appurtenant water 
rights—not all of the waters of the river. We admit that others have 
vested rights in the use of some of the waters of the Santa Margarita 
River. 

Mr. Sartor. Are they riparian rights only, or are they appropriated 
rights / 

Mr. Acnew. Which rights are you talking about, ours? 

Mr. Sartor. Yours—I would like to have you tell me what you 
think your rights are. 

Mr. Agnew. We consider our rights to be the rights formerly owned 
by the owners of the ranch as reflected by the provisions of the stip- 
ulated judgment. 

Mr. Sartor. And that is all? 

Mr. Acnew. Those are our rights, sir. 

Mr. Enaie. We have passed our time for adjournment, and I 
wonder if I might ask Mr. Veeder one question. 

Mr. Veeder, would you mind answering one question? 

Mr. Veeper. I would be glad to. 

Mr. Enate. Is it your opinion that the lawsuit now pending in the 
Federal court—and I have been trving to keep from trying the law 
suit here but have not been altogethe r too successsful. but I think we 
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Mr. Verper. But when you are talking about rights to the use of 
waters and their yield, it is essential that you also take into considera- 
tion the low water years, because the average is meaningless in regard 
to the yield of the stream. 

Mr. Ener. That is correct, but in each instance we are talking 
about water which went past the last gaging station. So what I am 
asking is whether or not this lawsuit puts in issue the title to ana water 
or the right to use water which over a period of years has gone by the 
last gaging station by the way of the Santa Margarita River! G 

Mr. Veever. Yes; it does. "We specifically provide in the pleading 
filed in this case that we ask to have determined as a matter of law our 
right to have that water normally wasted impounded in the dam. 
That is one of the issues in the lawsuit. We must own that, and it 
is a factor to be determined by the litigation. 

Mr. Enoie. You asked the Federal court to determine your title 
to that water? 

Mr. Veeper. That is correct, sir. There are a great many elements, 
a great many facets to the title which the United States has in this 
water. One of them is the stipulated judgment of the Vails, which 
specifically provides that as between the Vails and the United States 
there is the right to impound the qauntity of water provide for in that 
stipulated judgment. That is a very, very important factor, for be- 
tween the United States and the Vails we estimate that the stipulated 
judgment will control approximately 85 percent of the yield of the 
stream. The remaining 15 percent—and these are estimates, but we 
will adduce evidence in regard to them: but, as we calculate it, the 
stipulated judgment, by reason of the tremendous riparian acreage 
which we acquired, the tremendous riparian acreage of the Vails, will 
vield between the Vails and the United States about 85 percent of the 
water of the river. Now, the remaining 15 percent or 20 percent or 
whatever it may be explains why we are bringing in other defendants; 
because, as we stated to the court and as the court fully recognizes and 
as our brief is extremely clear, we do not claim and never have 
claimed—and the reason why we are in court today is because the 
stipulated judgment manifestly could control no one who was not 
a party of it, and that is exactly why we had to bring this litigation. 

The other factor that caused us to bring suit when we did was the 
fact that Mr. Phil Swing, representing the Barbours, brought exactly 
the same kind of a suit we are bringing, seeking an apportionment of 
the water of both the Vails, and the Vails intervened in that lawsuit, 
and we filed counterclaims because of the agreement, and when they 
put in litigation their interest in the one-third under the stipulated 
judgment, it was manifest that we had to take action or there would 
be an adjudication of their rights without our being parties to the suit. 
And it made far more sense for us to bring one suit to adjudicate the 
litigation and settle all of the rights under one decree than to have 
it done piecemeal as was then considered. 

Now, it is interesting to note, if | may say this in view of the great 
many things that have been said about the word “paramount,” that 
Mr. Swing in the Barbour suit which he instituted in 1949 before we 
brought our suit, claimed his clients’ rights were broader and para- 
mount to those of Overtaus and the other named defendants. I simply 
am injecting that because I am gravely concerned about the assertion 
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that we are claiming more rights than we bought and paid for. We 
have never done that. And in the brief filed on May 9, long before 
those attacks in the papers, we stated specifically that the measure of 
our rights was the rights which we bought and paid for from the 
Rancho Santa Margarita. We claim no more rights, and there is no 
basis for asserting that by reason of the sovereignty of the National 
Government we therefore have more water than we bought and paid 
for from the Rancho Santa Margarita. And we are not seeking to en- 
croach on anyone by this litigation. 

And in that regard it is interesting to note what Judge Yankwich 
said. He said it would be impossible to submit this kind of a lawsuit 
without putting in the word “paramount” because of the law of the 
State of California. Hesaidthatinsomany words. Hesaid,“I want 
to point to the fact that this complaint could not have been drawn 
in any other form.” And the complaint was sustained by Judge 
Weinberg. So I hope once and for all we can lay to rest the allega- 
tion that in some manner we are seeking to deprive or are encroaching 
upon any individual's right. We are there to protect it. We want to 
know what those rights are. We must know. 

There has been a tremendous real estate boom immediately above 
Camp Pendleton in what they call the critical area. They brought in 
3,000 acres of land and put it in avocados, and they are using water 
that we claim for Camp Pendleton and without which you cannot 
maintain Camp Pendleton. 

Mr. D’Ewarr. In view of your statement, do you concur in the 
objections of the Secretary of the Nav y, Mr. Kimball, as set forth in a 
document which he —. ted to this committee and in which he said 
the Department of the Navy objects to the enactment of this proposed 
bill for the following reasons, and then gives them A, B, C, and D#? 

Mr. Veeper. I would be reluctant to say that, because I would not 
have the right to bind the Department of Justice in regard to that. 
Personally, I think what he said there is correct. I think the sub- 
stance of this bill is to give ore defendant out of a great many defend- 
ants the subject matter of the lawsuit. 

Mr. D’Ewarr. Oh, he goes away beyond that. He objects to the 
enactment of this bill on the ground that it would subject all Govern- 
ment establishments to the laws of the States and Territories in which 
they are located. 

Mr. Veeper. That is very true. The essence of that—and again 
I am not speaking for the Department of Justice, because the Depart- 
ment of Justice is preparing its own report and will be up here. But 
you asked me about the Navy report. What he said there is abso- 
utely true. It would subject every military establishment to the law 
of the State. My personal view is that it would be unconstitutional, 
for I do not believe the Congress of the United States can absolve 
itself of the responsibility of article IV, section 3, clause 2, which says 
that Congress will make rules and regulations for the management of 
its property and for the logical sequester of its property. Paragraph 
4 would strip Congress of the power to make laws in regard to its 
right to use water which it has pure rs ased. 

Mr. Enete. Just a minute. Mr. Agnew has stated that the State 
had complete control and that passed to Federal control. If the State 
had complete control before the Federal Government had control 
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inside the boundaries of that military station, why, then section 4 is 
not anything other than just merely a reiteration of what the law is 
now. 

Mr. Veeper. If that is what Mr. Agnew said, I did not hear that. 

Mr. Eneie. Mr. Agnew, will you restate that? 

Mr. Aanew. Let us read the record. 

Mr. Veeper. I would have to disagree if that is what he said, be- 
cause I do not believe that. 

Mr. Enate. I do not want to put words in Mr. Agnew’s mouth. 
What was your statement ? 

Mr. Agnew. I said the State of California, as I recall, had ceded 
jurisdiction to the Federal Government. 

Mr. Encur. Now, I asked you if it was necessary for the Federal 
Government to have jurisdiction, and you said yes. 

Mr. Agnew. | understood you to mean is it necessary for us to 
request the State, and under the law it is necessary for us to request 
the State to cede jurisdiction. 

Mr. Dine LE. Then the State has wasted its time if Mr. Veeder’s 
philosophy is to be accepted, 

Mr. Vreeper. May I elaborate a little further on that? J think there 
is a difference where the cession of jurisdiction has taken place; but 
where the right to use water is vested in the United States it is no 
more subject to control of the State as to how that water is to be used 
than is 40 aeres of land. 

For instance, here is a circumstance I would like to point out at 
Camp Pendleton. If the State of California had jurisdiction of this 
matter and 1,000 marines were brought in, and they wanted to make 
a camp on the field, as they frequently do when they have training 
camps, they would have to go to the State engineer and request the 
privilege of changing the place of use of that water. I think that is 
the California law. And it is my position that would be subjecting 
entirely properties of the United States to the control of another 
government, and I do not believe that was contemplated by the 
Constitution. 

Mr. Enoie. Well, that is the case now unless there is a cession of 
jurisdiction. And when there is a cession of jurisdiction, which per- 
haps is true that there is always a cession of jurisdiction, of course, 
the Federal Government is supreme. If that is not the law now, then 
the States and the Federal Government both have been wasting a 
lot of time in getting cessions of jurisdiction. 

Mr. D’Ewarr. I would like to have the record show that I. as one 


men ber of this committee, totally disagree With the philosophy the 
entleman has presented to us with regard to the rights of the State 


with respect to the use of vested water. 


Mr. Veeper. I would like very much to apologize to Mr. Poulson 


and Mr. Savyiol if t} ev thought in some manner I was being facetious. 
L certainly was not. I have the most profound respect for Congress 
and its committees. I want to say again I am sorry, and I hope vou 
rccept my apology. , md 
Mr. Poutson. [ accept Mr. Veeder’s apology in good grace and 


will consider it a closed incident. [ will edit my remarks to be as 
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Mr. Encur. Thank you very much, Mr. Veeder. I appreciate 
your statement. Perhaps we will want to talk to you a little further 
about this, but we will have to adjourn now. 

(The subcommittee thereupon adjourned subject to call.) 

Commirree Nore.—The Subcommittee on Irrigation and Reclama- 
tion subsequently met in executive session on October 16, 1951, and 
ordered H. R. 5368 favorably reported to the full committee, with 


the following amendments: 

Page 3, line 9, strike the word “under” and insert in lieu thereof 
the words “as provided in”. 

Page 3, line 12, following the comma, insert “and which may be 
varied in accordance with the economic conditions, all in a manner”. 

Page 3, line 12, strike the words “in number and amounts”. 

Page 3, line 14, change the colon to a comma and insert the fol- 


lowing: 
which period shall start with the availability of water as announced by the 
Secretary and shall stop with the year in which the district’s full entitlement 
of 7,500 acre-feet of water is available, during such period the district shall pay 
operation and maintenance costs and an appropriate share of the capital costs. 
During such period water shall be delivered to the district under annual water 
rental notices at rates fixed by the Secretary payable in advance, and any mon- 
eys collected in excess of operation and maintenance costs shall be credited 
against the capital costs and the repayment period fixed herein reduced pro- 
portionately : 

Page 4, line 13, change the period to a colon and insert the 
following: 
Provided further, That in the event of a national emergency involving mobiliza- 
tion, it becomes necessary for the Department of the Navy to exercise its rights, 
under the hereinafter mentioned memorandum of understanding, to utilize the 
yield of the De Luz Reservoir, in excess of 12,500 acre-feet per annum, the Secre- 
tary of the-Interior shall determine the amount and extent of the damages to 
the water users of the Fallbrook public utility district, taking into consideration 
the damage as a result of being deprived of water for that year and the long- 
term effect of such deprivation. An amount equal to the damages as deter- 
mined by the Secretary shall be considered as a payment on the district’s obli- 
gation to the United States under its repayment contract. In the event the 
amount of such damages shall exceed the unliquidated obligations of the contract, 
the Department of the Navy shall pay to the District the difference between 
the amount of damages and the unliquidated obligation. During the period of 
such excess use, the operation and maintenance charges shall be reduced to an 
amount equal to such cost during said period. 
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TUESDAY, JANUARY 22, 1952 


Hovse or Representatives, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washinaton. D.C. 

The committee met, pursuant to adjournment, at 10:20 a. m., the 
Honorable John R. Murdock (chairman) presiding. 

The CHatmman. We now move to consideration of H. R. 5368, « 
bill to authorize the Secretary of the Interior to construct, operate, 
and maintain certain facilities to provide water for irrigation and 
domestic use from the Santa Margarita River, Calif., and the joint 
utilization of a dam and reservoir and other waterwork facilities by 
the Department of the Interior and the Department of the Navy, and 
for other purposes. 

This bill has been reported out, I believe, by the Subcommittee 
on Irrigation and Reclamation. We now have a report from the 
Department of the Navy, as follows: 


DEPARTMENT OF THE NAVY 
OFFICE OF THE SECRETARY, 
Washington, October 24, 195]. 
Hon. Jonn R. Murpocxk, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

My Drar Mr. CHAIRMAN: Your request for comment of H. R. 5368, to author- 
ize the Secretary of the Interior to construct, operate, and maintain certain 
facilities to provide water for irrigation and domestic use from the Santa 
Margarita River, Calif., and the joint utilization of a dam and reservoir and 
other waterwork facilities by the Department of the Interior and the Depart- 
ment of the Navy, and for other purposes, has been assigned to the Department 
of the Navy by the Secretary of Defense for the preparation of a report thereon 
expressing the views of the Department of Defense. 

The purpose of H. R. 5368 is to authorize the Secretary of the Interior to 
construct, operate, and maintain such facilities as may be required to make 
available to Fallbrook public-utility district for irrigation, municipal, and do- 
mestic use, 7,500 acre-feet of water per annum from the De Luz Reservoir. An 
appropriate share of the cost of construction, maintenance, betterment, and 
operation of the facilities including the dam and reservoir is to be allocated 
to irrigation, municipal, and domestic use by means of a contract between the 
Secretary of the Interior and the Fallbrook public-utility district. The bill 
further provides that the Secretary of the Navy shall operate the dam and 
reservoir for the storage and delivery of water to the Navy reservations located 
on the Rancho Santa Margarita in San Diego County known as Camp Pendleton 
and to Fallbrook public-utility district pursuant to regulations to be agreed 
upon by the Secretary of the Navy and the Secretary of the Interior, which 
regulations shall conform to and be in harmony with a certain memorandum 
of understanding entered into between the Department of the Navy, the Fall- 
brook public-utility district, the Department of the Army, and the Department 
of the Interior at San Diego, Calif., December 14, 1949. This understanding 
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was to the effect that upon completion of the dam and reservoir at the junction 
of the Santa Margarita River and De Luz Creek, joint use thereof would be 
made for flood control, conservation and storage of water for irrigation, municl- 
pal, and domestic purposes for the use and benefit of the naval reservations 
and the Fallbrook public-utility district on a basis of 12,500 acre-feet per annum 
to the Navy and 7,500 acre-feet per annum to Fallbrook public-utility district. 
The Secretary of the Army, acting through the Chief of Engineers, would be 
authorized to utilize for purposes of flood control such portion of the storage 
capacity of the dam and reservoir as may be available. 

The Department of the Navy, on behalf of the Department of Defense, objects 
to the enactment of the proposed bill for the follow 

(a) Enaectment of the bill would obligate the Department of the Navy to give 
to the Fallbrook public utility district, on a first priority basis, a portion of the 
waters which are appurtenant to the lands acquired by the Government in the 
purchase of Rancho Santa Margarita. 

(b) Enactment of the bill would limit the water supply available for the oper- 
ation of the Military Establishment referred to above, to that quantity of the 
available Santa Margarita water remaining after 7,500 acre-feet per year had been 
provided to the Fallbrook public utility district. Since an adequate water supply 
is an essential requisite of any military establishment, this provision would result 
in a serious limitation to the capability to expand facilities at Camp Pendleton 
to meet full mobilization requirements. 

(c) Enactment of the bill would give the Fallbrook publie utility district prefer- 
ential treatment over numerous others who have made claims to the use of 
the waters of the Santa Margarita River. 

(d) Enactment of the bill would subject all Government establishments, mili- 
tary or otherwise, insofar as development and utilization of water resources are 
concerned, lying wholly or partly west of the ninety-eighth meridian, to the laws 
of the States and Territories in which they are located, and would make the opera- 
tion of such establishments subject to the police powers of the various States and 
Territories. These provisions of the proposed bill are objectionable as exclusive 
Federal jurisdiction over many of the military establishments is essential in the 
interest of national defense. 

It is noted that the bill as written does not make reference to the Naval Ammu- 
nition Depot or the United States Naval Hospital, although both of these estab- 
lishments are dependent for water upon the Santa Margarita River. It is further 
noted that section 2 of the bill refers to a certain memorandum of understanding 
between the Department of the Navy, the Fallbrook public utility district, Depart- 
ment of the Army, and the Department of the Interior, agreed to by representa- 
tives of said agencies on December 14, 1949. The Department of the Navy has 
not executed any such agreement. 

Pursuant to a request of the Secretary of the Navy that the rights of the 
Government in regard to the use of the waters of the Santa Margarita River be 
protected, the Attorney General of the United States instituted proceedings in 
the United States District Court, Southern District of California, Southern Divi- 
sion, against the Fallbrook publie utility district and others. It is believed that 
no action, such as proposed by H. R. 5368, should be taken until the results of the 
pending litigation are known. 

The Department of the Navy, on behalf of the Department of Defense, there- 
fore, strongly opposes enactment of H. R. 5368. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Navy Department has not been advised by the Bureau of the Budget as to 
the relation of this report to the program of the President. However, the Bureau 
of the Budget has advised that there is no objection to the submission of this 
report without such advice. 

Sincerely yours, 


ng reasons: 


DAN A. KIMBALL, 
Secretary of the Navy. 

The Cuatrman. Mr. Engle. 

Mr. Enotr. Mr. Chairman, this measure involves a case which has 
hecome rather well known throughout the country, the controversy on 
the Santa Margarita River, where the Federal Government has moved 
in through the Attorney General to bring a suit against everybody 
in that area, the purpose of the bill — to get direction by Congress 
toward the settlement of that controversy 
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Now, the basic premise of the bill is that the memorandum of agree- 
ment, which was arrived at by everybody concerned in the transaction 
prior to the interposition of ‘the Attorney General with this lawsuit, 
was a fair settlement. The bill in effect ratifies and carries out the 
memorandum of agreement, which was at the local level out there at 
least, agreed to by ‘everybody, and which provides for division of the 
water. 

The Cuatrman. Will the gentleman yield for a moment? 

Mr. Enate. Yes, sir. 

The Cuamman. The Chair notes that Congressman McKinnon, who 
author of this bill, is present. 

Congressman, will you come up and sit with us? 

Mr. Ewnete. I was just going to initi: vd this, Mr. Chairman, and 
then suggest that Mr. McKinnon amplify, if he wishes, anything I 
have said. 

Mr. Bentsen. May I ask unanimous consent that he come up here, 
Mr. Chairman? 

Mr. Encir. To make the situation clear, and I suspect that most 
of you have either read the article in the Saturday Evening Post, 
which had something to say about this, or the artic le in the Reader’s 
Digest ; and, if not, pe rhaps you have read the report of the subcom- 
mittee which held pd dente hearings on this same subject matter. The 
major structure involved in this legislation is already in effect author- 
ized for construction by the Navy. That is the De Luz Dam. That 
structure has been authorized under what amounted to an omnibus 
authorization in the bill passed out of the Armed Services Committee, 
which in effect authorizes the military to build anything anywhere at 
any time they want to for which they can get adequate money, and 
which they deem to be necessary for their purposes, and under that 
authorization they proceeded to go ahead with the construction of the 
De Luz Dam. They secured an allocation of $11 million in the last 
appropriation bill, and that was to proceed with the construction, and 
when this controversy broke and our committee went out and made 
its investigation—and hearing was held here also before this commit- 
tee—an effort was made to take that $11 million out of the appropria- 
tion bill, and it was removed from the appropriation bill, subject to 
the settlement of this dispute. 

As I say, the legislation, therefore, is not really an authorization 
of anew project. It isthe reauthorization of a project already author- 
ized, with certain conditions attached to it, and those conditions are 
in effect at this time—the agreement with regard to the distribution 
of water arrived at by the people in the Fallbrook area, with the various 
governmental agencies—Navy, Army, Corps of Engineers, and the 
Bureau of Reclamation—and an agreement unanimously accepted by 
everybody. 

This authorizes the Fallbrook people to run a pipeline to the De 
Luz Dam and take out the water which would be allocated to them 
under the agreement. 

Now, it is really an economy measure in this sense: that, if the 
De Luz Dam site Is used for the joint purposes of Camp Pendleton 
and the Fallbrook people, it will be unnecessary to build two strue- 
tures, one for the Fallbrook people further up on the river and one 
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for the Navy at the De Luz Dam site, and to that extent it consolidates 
the two projects. 

In addition to that, because the people of Fallbrook will partici- 
pate in the water from the De Luz Dam site, the people of Fallbrook 
will pay a portion of the cost of the main structure, properly allocated 
for the storage of their water, as well as the cost of transmission system 
to bring the water to them, the diversion tunnels and canal. 

That in the main is what the bill does, and the committee adopted 
some amendments, which I will go into, and which I shall offer in 
just a minute for the purpose of working out the repayment features. 

The Navy wanted, and we realized by condemnation, to a certain 
condemnation against any water rights that the people of Fallbrook 
had, and in order to assure the Defense Department of the amount 
of water which would be necessary in the event of a national emer- 
gency, and which they could get anyway, we have incorporated certain 
amendments which permit them to take the water which would go to 
Fallbrook for national-defense purposes. 

Those amendments will be presented in just a few minutes, but I 
would like to yield to my colleague. 

Mr. Bentsen. If the gentleman will yield for a question, what is 
the stand of the Defense Department on the bill as it stands? 

Mr. Enatr. They don’t like it at all. This is the first beachhead, 
I believe, they have ever been thrown off of, but they came up here 
in force. 

Mr. Bentsen. I remember the hearing here; but, in the shape of the 
bill now, they are now opposed ? 

Mr. Eneir. In the shape it is now, they oppose it. 

Mr. Bentsen. It hasn’t been changed ? 

Mr. Enate. It has been changed, but not the way they want it. We 
got in an argument whether or not the Fallbrook people, in the event 
the water were withdrawn for national-defense purposes, would have 
a suit, and we had to take up that amendment; that amendment will 
be offered. That doesn’t relate particularly to the opposition of the 
measure by Navy and the Marine Corps. They are just against it. 

Mr. Pourson. They are opposed to anything they don’t want. 

Mr. Enewe. I didn’t think their argument was well founded, and 
neither did the committee, but you asked me the question, and I said 
they don’t like the bill. 

Mr. Morris. The gentleman will yield, Has the Interior Depart- 
ment reported favorably on the matter? 

Mr. Ener. The Interior Department was represented at the hear- 
ings, and indicated they could go along with the provisions of the 
bill, with the provisos we put in. 

Mr. D’Ewarr. If the gentleman will vield, I understood they were 
very much in doubt whether they were protected in repayment, 

Mr. Enerir. That is why we wrote these provisions in which it takes 
them off the hook in repayment. 

The concern of the Department of Interior was that if the water 
which was allocated to Fallbrook and which would be paid for— 
payment being applied then against the construction of these addi- 
tional facilities—if that water was withdrawn, the farmers wouldn’t 
be paying for it, and we have put a provision in it then that, in the 
event that water was taken away, there would be a credit applied 
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against the contract of the local people for repayment, equal to the 
amount of the payment which they would have to make. 

Mr. Bentsen. What is the particular provision, now ‘ 

Mr. Ener. They intended to have a lawsuit. They don’t own the 
water. 

Mr. Bentsen. You would set up provision for a pipeline to supply 
these people with water. Why aren’t they taken care of on their 
water if these people have a pipeline to the source / 

Mr. Enere. They have a pipeline into the De Luz Dam, but the 
Defense Department is taken care of on the allocations of water 
they wanted. The difliculty with the Defense Department and the 
Navy in particular is that they are more or less controlled in this 
argument by what the Attorney General has to say. The Attorney 
General has asserted in a document filed with a court here recently 
that they own more water than is in the river, a novel assertion in 
the far West, to say the least. 

Mr. Bentsen. Is that a novel assertion from California / 

Mr. Enewer. It is even novel from California to claim more water 
than there is in the river. 

Mr. D’Ewarr. Will the gentleman yield? I would like to ask 
the chairman of the subcommittee for the record, if this bill as 
amended, as reported by the subcommittee, directly or indirectly 
in any Way recognizes the theory of paramount right that is maintained 
by the Navy in this case ¢ 

Mr. Enaie. It does not, but I will qualify that by saying that from 
time to time the Attorney General has denied that he is asserting a 
paramount right based on the sovereignty of the Federal Government, 
and in the stipulation out there it was understood he agreed that, 
whatever rights the Federal Government had, the Federal Govern- 
ment held those rights subject to State law. There has been some 
doubt cast on that recently, but this bill does not recognize the phi- 
losophy that the Federal Government has a paramount right, to 
answer your question specifically. 

If there are no other questions, I would like to ask my friend and 
our colleague from California if he would add to and embellish what 
I have had to say. 

Mr. McKinnon. I might say that the subcommittee chairman has 
stated the case so well there is no embellishment or addition I would 
like to make. The bill is important to the people of Fallbrook, and 
the people around there have depended on this water for a long, long 
time in their agricultural operations. 

[ want to compliment the chairman, the subcommittee, and their 
able staff for the way they have handled this bill. I hope the full 
committee will report this out favorably so we can get some action. 

I would like to point out there are a couple of amendments sug- 
gested by the legal counsel of the district, as contained on this sheet 
before the members, that pertain to the matter of suit for the Fall- 
brook public-utility district in case the water should be taken from 
them and damage should be sustained. The arguments are given 
clearly on the paper, and I would request the members of this com- 
mittee to look it over because I would like to see these two amend- 
ments incorporated, if possible, by the full committee. 

The CuHarrman. Were those the amendments you had in mind, Mr. 


Engle? 








100 SANTA MARGARITA, CALIF., WATER RIGHTS 


Mr. Ene te. I was going to offer the committee amendments first, 
and then the amendments proposed by Mr. Wing in sponsoring the 
committee’s request that such amendments be prepared by his joint 
efforts and those of Mr. Peden, who is here, and who will explain 
further if necessary the import of these amendments, and then I 
understand Mr. Saylor has an amendment. 

The CHairman. These amendments you speak of include then the 
one Congressman McKinnon just mentioned ¢ 

Mr. Enawe. Yes, sir. 

Mr. Sartor. If Congressman Engle will yield a moment at this 
point, I think for the benefit of the members of the committee who 
were not there at the meeting in Fallbrook and who may not have 
paid too much attention to the details of this bill, it would be well to 
call the committee’s attention to the fact that in December of 1949 the 
representatives of the Navy, Fallbrook Publie Utility District, De- 
partment of the Army, and Department of the Interior all met at 
Camp Pendleton with regard to this dam, and that at that time all 
of the apparent differences were thoroughly discussed and they en- 
tered into a memorandum agreement which at that time was felt to 
be satisfactory and solve all the problems on the river; that 
memorandum of agreement is just what this bill carries out, and the 
Department of the Navy was the only one that objected to the mem- 
orandum of agreement, and that objection came after a representative 
of Justice came across a lawsuit which involved the property of Camp 
Pendleton, and one other property on the Santa Margarita River 
Basin, and he has attempted to apply his legal reasoning, or as the 
chairman of our subcommittee, Mr. Engle, called him, the “legal 
eagle” tried to use his perverted sense of justice or the perverted justice 
of the Justice Department, to bind every property owner on the Santa 
Margarita watershed by this decision, and as a result, the Department 
of Justice has started and has in process right now the largest lawsuit 
ever started in the history of the world. They have sued not only 
cemeteries and churches, but they now have come to what they— 
to what I think is about as low as is humanly possible for anyone to 
stoop: they have now sued the school district and accused the school 
district and their 700 children who attend the Fallbrook schools of 
stealing water that belongs to Uncle Sam. 

Now, the irony of a great deal of this whole situation grows out of 
the fact that a majority of those school children in the Fallbrook dis- 
trict are children whose parents, principally their fathers, are located 
at the Marine base at Camp Pendleton, and therefore it comes down to 
the stage that the Department of Justice now says that it is all right 
to declare the children criminals as long as we keep the water for 
father to use down on the golf course, because you will remember that 
General Hill, when he was here, admitted that the Navy has built a 
beautiful golf course for the use of the officers down at Camp Pendle- 
ton, and Iam sure that they use a great deal more water down at Camp 
Pendleton to keep the fairways green and the tees in beautiful shape 
than the children in the Fallbrook district will ever use to drink. 

Mr. D’Ewarr. Will the gentleman yield ? 

Mr. Saywor. I will be happy to. 

Mr. D’Ewarr. I understand this suit has been extended outside of 
the boundaries of the Santa Margarita watershed. 
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Mr. Sayrtor. They have sued people who haven't had a well down 
for a drop of water on their own property for years, but despite 
that fact they are still defendants, and have still been called upon 
and put to expense by the Department of Justice to settle this whole 
matter. 

Mr. Eneve. Mr. Chairman, I ask unanimous consent that the bill be 
read for amendment, if I may present the amendment for the con- 
sideration of the committee. 

Mr. Buper. Will the gentleman from California yield? For a 
question ¢ 

Mr. Eneie. Yes. 

Mr. Bupae. I am rather interested in the drafting of this bill on 
page 5 where you refer to this extraneous memorandum of agreement. 

I am wondering if in the opinion of the gentleman from California 
that is proper drafting, to pass an act that refers to some extraneous 
contract, by reference in the legislation ¢ 

Mr. Enaie. The memorandum agreement was before the subcom- 
mittee and will be a part of the report. 

Mr. Buper. Yes; but anyone who approached you as an attorney, if 
someone brought this statute in and asked you for an opinion on it, 
where would you get this memorandum agreement ¢ 

Mr. Eneie. You would get it from the official records of the House. 

Mr. Buper. Well, is it an official record of the House / 

Mr. Enete. It will be as part of the committee report. We can at- 
tach it to the bill as far as that is concerned, but it would just be 
added on. 

Mr. Buner. I question whether this is proper drafting. I would 
like your opinion on that. 

Mr. Enawe. I have never heard any objection to it. We have our 
distinguished counsel out here. I don’t know why you can’t refer 
to something that doesn’t exist in the statute. 

In the Boulder Canyon Act we required California to pass a self- 
limitation act. We passed it and you read the Boulder Canyon Act 
and go to the California statutes and find the self-limitation act. 

Mr. Bupee. I don’t think that is very good drafting, myself, to in- 
corporate something i in the statute by re ference, something particular- 
ly which is unavailable to most people, if it is contained in the com- 
mittee report. 

The Cuatrman. The unanimous-consent request is that the bill be 
considered as read for amendments. 

Mr. Bentsen. I had one more question, Mr. Chairman. I am in 
complete sympathy with the bill. I am trying to resolve some ques- 
tions in my mind. Will there be enough water now for the installa- 
tion of the people in this area for their own private use under the pro- 
visions of this bill? 

Mr. Ener. There will be enough water for the installation, if 
there is enough water, because the Navy Department has the over- 
riding right to take all the water if necessary for national-defense 
purposes, and all you can give them is all, so we have safeguarded the 
national interest which is there by providing that if for the purposes 
of national defense they need all the water they can take, and we don’t 
think they will 

Mr. Bentsen. You think that under ordinary usage there will be 
enough for both? 
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Mr. Enewe. That is correct, and we think, for instance, in 1946 when 
we acquired the Santa Margarita ranch, and 1951, they didn’t use any 
of the water to speak of. 

Mr. Bentsen. Mr. Engle, obviously, there has been a bust here by 
someone, in putting this installation in, the size that it is, without 
proper consideration of the water supply. 

Has there been any attempt to fix some responsibility for avoidance 
of any increase in the installation that might further compound the 
problem ¢ 

Mr. Eneie. Mr. Yorty sought with great diligence and penetrating 
questions to determine who was at fault, and he failed almost as badly 
on that beachhead as the marines did on this one. 

He never did find out who was at fault for it, although it was 
admitted somebody put a military installation down there without 
adequate assurance of water. 

Mr. Bentsen. Is there any attempt to assure us there will not be 
a continuance of this problem by increasing size of the installation ? 

Mr. Eneir. That is not within the jurisdiction of this committee. 

Mr. Benrsen. Don’t you think something of that sort should be 
included in the committee report by way of advice ? 

Mr. Poutson. That is a very good suggestion. Mr. Regan brought 
that up before—the fact they had made this blunder, and are adding 
to it and are increasing it right along. 

Mr. McKinnon. For the gentleman from Texas, may I say this 
particular river is one of those rivers in California that will have 
terrific stream flow in wet years and very dry in the dry years, and 
construction of this dam is designed so as to catch the flow of this water 
in the wet years so you can count on it for benefit of the dry years. 

There are many years that this stream has flowed into the ocean vast 
amounts of water that could be utilized in this area. Without the 
dam the water is wasted away. As to construction of this dam, we 
will get the benefit of the floodwater which is anticipated to be used to 
take care of the needs of Camp Pendleton as well as Fallbrook. 

Mr. Bentsen. In other words, they will have to use the water for 
defense and deny it to the people. They should not compound the 
problem by increasing the installation, and by way of contributory 
advice we should so advise the Defense Department. I don’t want 
you to be in an awkward position. I withdraw my objection to the 
unanimous-consent request. 

Mr. Mirxer. If I understand it, Mr. Chairman, the military had 
definitely in mind to greatly increase the size of this facility to a 
point that they would need all of the water that presently is available. 

Mr. McKinnon. Their fullest use and greatest need of water even 
under expanded military need would be 12,000 feet at Camp Pendleton, 
which this dam, once filled, will provide. 

Mr. Yorry. General Hill testified before our committee that the 
maximum he anticipated using out of that river, if I recall his testi- 
mony, was 5,000 acre-feet, and that was right here. 

I don’t know whether the gentleman from San Diego was here at 
that time or not. We were all pretty shocked with his testimony. 

Mr. McKinnon. The actual official Marine Corps estimates on this 
stream varies from 8,000—from 8,500 up to 12,000, the largest estimate 
of any monopolization period has been 12,800 feet. 
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Usually the estimate is anywhere around 5,800 under normal condi- 
tions. The dam, once built, will provide enough water for the ex- 
panded Marine Corps at Camp Pendleton. 

Mr. Yorry. This was General Hill’s statement. I would like to say 
to the gentleman from Texas that there is an alternative supply avail- 
able to Camp Pendleton from the metropolitan water district if they 
are willing to use it. They admitted in testimony here from their 
standpoint it was the best kind of supply because it is flexible. They 
can buy it when needed, and not buy it when they didn’t need it. I hey 
feel they fell back on the argument that they would feel safer with 
their own supply rather than being willing to buy from the metro- 
politan water district. 

Mr. Bentsen. Mr. Chairman, I personally believe it would be advis- 
able to include something in the committee report for the information 
of the Defense Department, and for the appropriation committee if 
we have any further request for appropriations to increase the size 
of this installation, that they do have a limited water supply, and we 
don’t believe the problem should be even more complicated than it 
is today because of possibly more damage suits under this provision 
against the United States Government; it would be advisable that 
installations in other places be increased rather than that one. I 
withdraw my objection. 

Mr. Mituer. Reserving the right to object, I ask the question: What 
would happen to the many, many suits that are being filed should this 
legislation be enacted ¢ 

Mr. Enetue. In my opinion it would render the suits obsolete. 

Mr. Mituer. But you do provide in the bill that if there is a national 
emergency, or a request from a national defense standpoint of all the 
water, they have an overriding priority to the water, and if we are 
going to increase the size of the facility, whether needed for golf 
courses or something else, they would have the right to use the water 
over the rights of the landowners ¢ 

Mr. Enaie. Say that again, please. 

Mr. Miter. I understand in the bill we provide that in case of 
national emergency or national defense, if they need the water they 
have the priority, the overriding priority to the water as compared 
to the landowners. 

Mr. Encir. That is the water involved and stored behind this par- 
ticular structure. 

Mr. Mitier. Which might be all the water. 

Mr. Enc.r. It is only the floodwaters. ‘That is the only water they 
can catch. When I say it would render the suit obsolete, I mean this: 
that with reference to that portion of the lawsuit relating to these 
particular waters, as to the others, I suppose that as to the determina- 
tion of the correlative rights between the Government and now the 
owners of the Santa Margarita Ranch and the various landowners on 
the stream, that a portion of that litigation at least will have to pro- 
ceed, to settle those correlative rights. We do believe that passage of 
this legislation will limit the extensiveness of the lawsuit. 

Mr. Morris. Reserving the right to object for just one question, as I 
understand it, the greatest estimate made of water to be used or antici- 
pated to be used by the Navy installation is 12,000 acre-feet per year, 
and is it true that the history of the stream shows that it is anticipated 
that it will furnish around 20,000 acre-feet per year; is that correct ? 
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Mr. McKinnon. The stream measurement shows the stream yields 
on the average over a period of sixty-odd years better than 20,000 acre- 
feet a year. 

Mr. Morris. It can be reasonably anticipated, then, there will be 
plenty of water between what the installation used to furnish the Cali- 
fornian inhabitants there with water? 

Mr. McKinnon. That is a correct statement, Mr. Morris. 

The Cuatrman. Without objection, the bill will be considered as 
read for amendments. 

Mr. Eneir. Now, Mr. Chairman, I would like to be recognized to 
offer the committee amendments and because the first two amendments 
which appear on the sheet which is before the members of the com- 
mittee, and which were the amendments adopted by the subcommittee, 
are overlapping by amendment to be proposed by the gentleman from 
Pennsylvania, Mr. Saylor, I want to vield to Mr. Saylor for the pur- 
pose of offering his amendment, to which we have no objection, and 
which would make those committee amendments unnecessary. 

Mr. Sayvor. Mr. Chairman, I offer an amendment on pages 2 and 
3, from page 2, line 11—— 

Mr. Asprnauu. Mr. Chairman, does the gentleman from Pennsyl- 
vania have a copy of his amendment ? 

Mr. Sartor. Yes; I do. 

Strike out all of lines 11 to 25, inclusive, on page 2, and on page 3, 
lines 1 to 10, inclusive, and insert in lieu thereof : 

Fee per annum of water from said reservoir under section 9 (d) of the Rec- 
lamation Project Act of 1939 and the general. 

The purpose of this amendment is to eliminate what we refer to here 
as the open-end contract. I do not believe in trying to save the people 
of Fallbrook from the mouth of the lion, represented in this case by the 
Marine Corps, to cast them to the wolves of the Department of the 
Interior, and leave them for ever subject to their jurisdiction, and I 
sincerely believe that there should be a limit on this, and for that 
reason I have offered this amendment. 

Mr. Enate. Just one question: The effect of the amendment is to 
strike the special provisions regarding the payment from this bill 
and to substitute the provisions of the reclamation law now in exist- 
ence with reference to repayment: is that correct, sir? 

Mr. Sartor. That is correct. That is all this does. 

Mr. Bentsen. Mr. Saylor, is that a nice way to say they ought to 
pay up on time? 

Mr. Saytor. That is a nice way of saying that I think the Bureau of 
Reclamation should take note of the fact that we are tired of having 
these projects started out on one basis and then coming in after 30 or 
40 years, and asking to extend them for another hundred. 

Mr. McKinnon. I might say the people of the Fallbrook Public 
Utility District offer no objection whatever to Mr. Saylor’s amend- 
ment. They propose to pay for their improvement and are glad to 
do it, and anticipate paying on time. 

Mr. Mitrer. If the gentleman will yield, is there anything in the 
amendment that would preclude them coming in 30 or 40 years from 
now, asking for additional extension ? 

Mr. Poutson. That is up to us as general policy. 

Mr. Enate. The answer is “No,” because there isn’t anything which 
we could legislate now which would bind a subsequent Congress. 
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Mr. Miter. I just wanted to point out that what the gentleman 
wants to do promis has merit, but there is no telling what may hap- 
pen. They may come in later on and ask for an extension. In some 
cases there is a good deal of merit in asking for additional extension. 

Mr. SAYLOR, That. of course, will he up toa subsequent Congress 
to consider. 

Mr. McKinnon. We will cross that bridge when we get to it. 

Mr. Sayztor. That is right. 

The Cuarrman. You have heard the amendment. Are there further 
remarks on it ? 

(No response. ) 

The CHatrman. All in favor of the amendment as offered by the 
gentleman from Pennsylvania make it known by saying “Aye.” 

(General response “aye.” ) 

The CnatrmMan. Opposed, “no. 

(No response. ) 

The CuarrmMan. The amendment is adopted. 

Mr. Encur. Now, Mr. Chairman, proceeding with the committee 
amendments, the first two amendments adopted by the subcommittee 
as previously indicated were made unnecessary by the amendment 
offered by the gentleman from Pennsylvania, just adopted by the com- 
mittee, because his amendment. overlaps those two amendments. 

On page 5, line 12, strike out the following words: “in number and 
amounts. 

The Cuarmman. Would you repeat that ? 

Mr. Enaue. “In number and amounts.” Put- 

Mr. Mriuuer. Do you propose to suggest “and which may be varied 
in accordance with the economic conditions, all in a manner * and so 
forth? Is that ineluded ? 

Mr. Eneie. Where is that? 

Mr. D’Ewarr. Page 3, lines 11. 12, and 13. 

Mr. Eneue. I will stand corrected, because I said the first two 
amendments were taken out, and they were not. 

Mr. Pouison. The first one only. 

Mr. Inoue. The second amendment appearing on the memorandum 
is line 3. page | 2——— 

Mr. Poutson. Page 3, line 12. 

Mr. Enate. Yes: after the comma, insert the followi or ; “which 
period”—“which may be varied in accordance with the economic con- 
ditions, all in a manner.” The purpose of that amendment is to permit 
the Secretary of the Interior to provide for inequal payments, depend- 
ing upon the repayment ability of the area. When the law provides for 
equal payments, it creates an inflexibility which is often not in the 
interest of the area, especially where you have a situation such as we 
have here where the water may not be available for some time to come, 
and may not be available at all times, and so this particular provision 
Was put in in order to permit unequal payments, depending upon 
economic conditions. 

All of it is to be repaid anyway. It just permit him to Vary the 
payment ; and not require them to be equal. Two things can happen: 
In the first place, this reservol may t ike several years to fil] up. The 
next amendment relates to that. and there— 

The CuatrmMan. I would like to ask the gentleman, is there prece 
dent. for this arrangement or 1s this in keeping with the veneral 
reclamation law, as it now stands? 
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Mr. Ener. As I understand, there is precedent for it. I think the 
reclamation law provides generally for equal payments. 

Can you advise us on that, Mr. Peden ? 

Mr. Pepen (committee counsel). I can’t advise you with reference 
to the precedent for this. 

The Cuarrman. [ am sure there is a precedent for this. 

Mr. Pepen. Yes. 

Mr. Enoir. We have done it on some others in this committee if the 
gentleman will recall, but I can’t remember which they were. 

Mr. Reean. I take it when the reservoir is filled, what is the ca- 
pacity / 

Mr. Enaur. 20,000 acre-feet. Now, because of the very nature of 
the stream in dry years, it is dry, and in better years it fills up. Now, 
if you happen to get some wet years you will have the reservoir full 
the first year. Otherwise, you may not have it full the first 3 years. 

Mr. Reean. Full is 20,000 acre-feet ? 

Mr. Enetr. That is right. 

Mr. Sartor. 180,000 acre-feet. 

Mr. Ener. 20,000 acre-feet per annum, production. The reservoir 
is 180,000 acre-feet capacity; is that correct ? 

Mr. Savior. That is correct. 

Mr. Reean. If they had 10 wet vears, they would fill it ? 

Mr. Poutson. If they had a wet year like this year, it would be filled 
now. 

Mr. Enote. Yes. 

Mr. Savior. If the gentleman will yield at that point, from the testi- 
mony out there there are many years that there is not a drop of water 
comes down this stream, and in other years they have had a runoff 
almost to the extent of 180,000 acre-feet in 1 year. 

Mr. Eneir. Let me offer the next amendment with this amendment, 
because they go together, and I will ask unanimous consent they be 
voted embloe at the proper time. 

The next amendment is the one which appears fourth on the memo- 
randum before you, and which provides, or is in addition, providing 
that with reference to the 50-year repayment period— 
which period shall start with the availablity of water as announced by the Sec- 
retary and shall stop with the year in which the district’s full entitlement of 
7.500 acre-feet of water is available, during such period the district shall pay 
operation and maintenance costs and an appropriate share of the capital costs. 
During such period water shall be delivered to the district under annual water 
rental notices at rates fixed by the Secretary payable in advance and any moneys 
collected in excess of operation and maintenance costs shall be credited against 
the capital costs and the repayment period fixed herein reduced proportionally. 

Mr. Mirzrer. Do I understand you are trying to fix as the districts’ 
full allotment 7.500 acre-feet 

Mr. Ener. That is what is provided in the memorandum; yes. 
And the development period, however, is flexible under this amend- 
ment due to the fact that we can’t be sure when the reservoir will be 
full, and the purpose and intent of the amendment is to set the repay- 
ment period of 50 years in operation, until the reservoir is full. to be 
announced by the Secretary of the Interior, the development period to 
be flexible. Ordinarily you know, when you can start out on the 
development period because you know when the reservoir will be full, 
but in this instance we don’t know, and therefore we put in this special 
provision. 
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Mr. Chairman, I ask unanimous consent to the two amendments I 
have just read be voted en bloc, and I move their adoption. 

The CuatrmMan. You have heard the motion. 

Mr. Sartor. Second. 

The CuarrmMan. All in favor make it known by saying “aye.” 

(General response aye.) 

The Cramman. Opposed “no.” 

(No response. ) 

The Cuarrman. The aves have it. The two amendments are 
adopted. ' 

Mr. Sartor. Mr. Engle, before you present your next one, might 
you pause for an observation, since we have adopted that one ¢ 

I sincerely hope that once the reservoir is full that this committee 
will not have as tough a time convincing the Secretary of the Interior 
that the dam is full as they have had trying to convince him that the 
All-American Canal was completed. 

Mr. Yorry. If the gentleman will yield just a second, I stated to 
the committee a few moments ago that General Hill testified that his 
maximum estimate was 5,000 acre-feet the Marine Corps would use. 
Mrs. Arnold has called my attention to the fact, and I have his testi- 
mony here, 4,000 acre-feet was his testimony, and that is what he said 
was his “guesstimate,” as to the most water the Marine Corps would 
ever need from the Santa Margarita River or watershed. 

Mr. Eneie. The next amendment, Mr. Chairman, is page 4, line 13, 
and is proviso which gives the Navy Department the overriding right 
to take water. It reads as follows: 

Provided further, That in the event of a national emergency involving mobili- 
zation, it becomes necessary for the Department of the Navy to exercise its 
rights, under the hereinafter-mentioned memorandum of understanding, to 
utilize the yield of the De Luz Reservoir, in excess 12,500 acre-feet per annum, the 
Secretary of the Interior shall determine the amount and extent of the damages 
to the water users of the Fallbrook Publie Utility District, taking into considera- 
tion the damage as a result of being deprived of water for that year and the 
long-term effect of such deprivation. An amount equal to the damages as deter- 
mined by the Secretary shall be considered as a payment on the district's 
obligation to the United States under its repayment contract. In the event the 
amount of such damages shall exceed the unliquidated obligations of the con- 
tract, the Department of the Navy shall pay to the district the difference between 
the amount of damages and the unliquidated obligation. During the period of 
such excess use, the operation and maintenance charges shall be reduced to an 
amount equal to such cost during said period 

Now, that was put into the bill to meet the situation in which the 
Navy steps in and takes all the water and the Interior Department have 
properly said “if that occurs, how are these farmers going to pay out 
on this aqueduct they have built ¢” 

Mr. Pourson, What is a “national emergency”? 

Mr. Enaue. It is when so declared by the President or joint reso- 
lution of Congress, but the answer to the Interior Department’s posi- 
tion given by the subcommittee was that if this water was taken for 
national defense purposes, the damage and loss occasioned by taking 
of water for those purposes should be borne as a part of the defense 
cost, just as it would be if they were forced to v0 through condemna- 
tion which they would have to do otherwise, and as a consequence of 
this that we put in this provision that where that occurred it would be 
a credit on the contract and which preserves the integrity of the re- 
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payment contract, which would be made by the Fallbrook Utility 
District. 

That is followed up by another amendment, which I propose to 
offer, and which was formulated by their attorney, which limits the 
liability of the Federal Government to this provision provided here, 
and cuts off any individual claims for damages. 

Mr. Chairman, if there is no further discussion or questions, I move 
the adoption of the bill. 

Mr. Buper. Mr. Chairman, I rather am intrigued by the language 
that “in the event of a national emergency involving local—involving 
mobilization—.” Don’t we have that right today ? 

Mr. Ener. I can’t comment on that. The gentleman knows as well 
as I do what the situation is. I don’t think there has been a call for 
general mobilization. 

Mr. Buper. I wondered if the Secretary of the Navy couldn’t right 
at the present time say they need all the water, and take it, even be- 
fore the dam is even built. 

Mr. Enewe. It is not my belief that general mobilization has been 
ordered, There is some dispute around the country as to just what 
kind of an operation we are in, but from a legal standpoint it is not 
considered general mobilization. 

Mr. Morris. Wouldn’t it help to insert the word “general” before 
“mobilization” ? 

Mr. D’Ewarr. If you will yield, I think the Chairman made the 
statement for the record that an emergency could only be declared by 
the President or by action of Congress, and personally I am willing 
to have that stand as the definition of an emergency in this bill. 

Mr. Ener. That is the only way I know of declaring it. 

The CuarrmMan. The Chair would like to ask before proceeding fur- 
ther with this amendment: Do we understand that there is an amend- 
ment following this which is hinging upon it, or may be considered 
separate from it? 

Mr. Enete. It bears upon the same subject matter, because it bears 
upon the subject of damage in the event of water being taken. 

The Cuarrman. Would you offer it now? 

Mr. Enete. Yes; I can offer it now. I refer to a further memoran- 
dum supplied to the committee members which contains an excerpt 
from letter of January 2. 1952, from Mr. Swing, attorney for the Fall- 
brook Public Utilities Dictrict. 

By the way. I may say that Mr. Swing, a former Member of the 
House of Representatives, was the author of the Boulder Canyon Act, 
and has some familiarity with these problems. 

He says that— 
it is my opinion that no one can sue the United States without its consent and 
I do not believe the proposed legislation, including your amendments, constitute 
any consent by the United States to be sued. However, to make certain, I would 
suggest an amendment at the end of your amendment which you propose to insert 
at page 4, line 13. 

That is the one I just talked about. 

Mr. Morris. Page 4, line 15. 

Mr. Enote. Page 4, line 13, following the amendment I just offered : 

This provision is not intended to give nor shall said water users individually 
have any independent claim or right of action against the United States of 
America for damages for deprivation of water, such damages being deemed fully 
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compensated by the credit herein provided for to be made on the repayment con- 
tract of the Fallbrook Public Utility District and the contract, or contracts, with 
said district shall so provide, which contract, or contracts, shall be effective only 
if approved and ratified by a majority vote of the electors of said district voting 
at an election called for that purpose. 

Mr. Poutson. Doesn’t this amendment of yours state that in the 
event that the damages exceed the amount of the repayment there 
shall likewise be an amount paid to compensate the district for that ? 

Mr. Enote. That is right, but it only goes to the district as such. 

To continue with Mr. Swing’s suggestion : 

The Fallbrook Public Utility District will suffer damages and losses of its 
own, separate and apart from the damages suffered by the water users, if there 
is a substantial deprivation of water for any considerable period of time, which 
damage may result: (a) Loss of revenue to the district in not getting its quota 
of water to sell to its land owners; (0) loss in taxes resulting from decreased as- 
sessed valuation of lands whose trees have been substantially damaged by 
deprivation of water; and (¢c) the necessity of the district procuring water, if 
possible, from some other source at a higher cost. For that reason I suggest that 
in the body of your amendment proposed to be inserted in the bill at page 4, line 


13, after the words “damuges to the water users of Failbrook Public Utility 
District” the following: “and to the district itself.” I believe this answers your 
letter, but call on me if there is anything further I can do. 

Mr. Chairman, I haven't offered that last proviso, but I offer the one 
which I just read as an addition to the last page or amendment appear- 
ing on the memorandum before you, being the amendment, page 4, 
line 13, which | previously read, and moved, and I now move the 
language which was offered by Mr. Swing and appears in his memoran- 
dum in a separate paragraph as an addition thereto. 

Mr. Sayuor. Second the motion. 

The Cuamman. You have heard the motion. Any remarks? 

Mr. Buper. Mr. Chairman, I don’t like the language in that first 
amendment and for that reason I would like to be reported as voting 
“No,” upon the adoption of this amendment. 

Mr. Eneir. May I ask the gentleman’s reason? Perhaps we can 
cure It. 

Mr. Bunge. I think under the wording of this bill the Secretary of 
the N: VV. before this dam is even coinplete, can appl 
water in the stream. For that reason I object to 

Mr. Exeie. | wouldn’t agree with him, Mr. Chairmai 


1 
tne Wora Ot it. 


Mr. Pounson. ( uuld we clarify that by stating that it is our under- 
standing that that would Ol ly be by action of the President and 
Congress ¢ 

Mr. Eneie. The definition of a national emergency has certainly 


become established in recent years. We have been in national emer- 


gencies almost continuously, 

Mr. Poutson. We have been in emergencies—period. 

Mr. Eneie. Mr. Chairman, I move the adoption of the amendment. 

The CrHatrman. You have heard the motion. All in favor make 
it known by saying “aye.” 

(General response “aye.” ) 

The CuarrmMan. Opposed, “no.” 

The “ayes” seem to have it. The “aves” have it. The amendments 
are adopted. 

Mr. Asprnauu. Just a minute, Mr. Chairman. As I understand, the 
last motion was in effect an amendment to a proposed amendment. 
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Therefore, I take it we will have to adopt the amendment as amended. 
I think that is our rule of procedure. 

The Cuatrman. The Chair thanks the gentleman for the correction. 

You have heard the amendment as amended. All in favor make it 
known by saying “aye.” 

(General response “aye.”) 

The CHarrman. Opposed, “no. 

The “ayes” have it. The amendment is adopted. 

Are there further amendments to the bill? 

Mr. Ener. That is all I have, Mr. Chairman. 

Mr. Aspinauu. Mr. Chairman, there is another amendment. 

Mr. Eneie. I beg your pardon. There is one more. 

Page 5, line 22, strike section 4, please. 

Section 4 is a section which requires all Federal agencies to comply 
with State law with regard to control of appropriation use and dis- 
tribution of water. Mr. Budge and I have introduced separate bills 
embodying that section, and the reason we took it out of this bill was 
because we didn’t want to burden Mr. McKinnon with a provision 
embracing the general legislation which we anticipated might be 
highly controversial, and might embarrass the passage of his bill. 

We preferred to take it in a separate vehicle and that is the reason 
this section has been removed, not because we have any doubt as to 
the correctness, but because we believe that from the standpoint of 
doing justice to our colleague it would be unfair to saddle his little 
bill with general legislation of this character. 

Mr. Chairman, I move the adoption of the amendment. 

Mr. D’Ewarrt. If the gentleman will yield, Mr. Chairman, I think 
the section contains a principle that this committee has long struggled 
to get written into Federal law. 

I can see no reason why it would in any way embarrass the project 
that is before us. 

Here is an opportunity to get this principle which we have long 
struggled for written into law, and I believe this is an opportunity 
this committee should not pass on, and that we should insist on section 
4 being in this legislation. 

Mr. Eneir. Would the gentleman be satisfied if our subcommittee 
acted very early on separate bill for the same purpose / 

Mr. D’Ewarr. I would like to see it right now. 

Mr. Buper. Mr. Chairman—— 

The CuHatrman. Mr. Budge. 

Mr. Buper. As I understand the Justice Department and the Secre- 
tary of Interior now, neither one of them are saying, at least, for pub- 
lication, that the Federal Government does have paramount rights. 
For that reason IT don’t see why anyone should have any objection to 
having this included in this particular bill, and I would like to see it 
included in every bill. 

Mr. Enete. I will tell the gentleman why. So far as I am aware, 
every agency in the executive branch is going to vigorously oppose 
section 4. The Interior Department will fight, the Army engineers 
will fight, the Defense Department will fight, and the President may 
even veto a bill with that provision in there, in the face of that kind 
of opposition, and IT think that it is unfair to ask Mr. McKinnon to 
carry this in his bill. 


” 








SANTA MARGARITA, CALIF., WATER RIGHTS 111 


Mr. Harrison. This might be a good time to see who is making the 
laws of this country, the different departments, or Congress. 

Mr. Encir. But we still have to deal with the Constitution of the 
United States, which vests in the President the power of veto, and to 
put a provision in this bill which is extraneous to its particular purpose 
and may jeopardize the bill itself—I think if this bill goes through 
we can get the President to sign it, but I don’t want to see a general 
provision put in there which could be handled separately just as easily 
and fight that case on its merits, and aside from these particular issues, 
and these very special circumstances which surround the Santa Mar- 
garita case. 

It is unfair to the farmers of Fallbrook to say, “Well, we are willing 
to fix your case. We are willing to give you justice, but we insist that 
while you get justice you also lug through on the back of your little bill 
a piece of legis lation which is so broad that it will be of general con- 
troversy throughout the United States and throughout the entire 
West.” 

It is just a matter of fairness, gentlemen. I have the bill, Mr. 
Budge has the bill, and I will give you my personal assurance that 
that bill will be brought up for the immediate action of the subcom- 
mittee of which I am chairman, and you gentlemen will h: ¥ ample 
opportunity to go on the floor of the House and just go at it, but I say 
please don’t burden my colleague’s bill with this provision. 

I have checked around enough to know the kind of opposition we 
are going to get to it. 

The Secretary of the Interior has already indicated that he is vigor- 
ously opposed to the language of this particular section, for reasons 
which he considered valid, and which I dispute. I know that the 
Army engineers will mobilize their forces on the floor of the House, 
and they are substantial. I know that the Defense Department and 
probably the Armed Services Committee will take on this bill because 
of section 4. 

Now, let’s just segregate it, put it aside, and have a nice, clean little 
fight over that all by itself. 

Mr. Buper. Will the gentleman yield ¢ 

Mr. Enere. First, I will yield to the chairman. 

The Cuamrman. The Chair would like to ask whether the gentleman 
means to say that section 4 is really not germane to the rest of the bill. 

Mr. Encur. Well, it is germane in this respect: that it completely 
negatives the whole philosophy which the Justice Department has 
pursued in the Santa Margarita lawsuit, but since the Santa Margarita 
case is a special case involving special circumstances and have un- 
usual treatment—and this bill is a rather unusual bill, the gentleman 
has already pointed out that we may have a rather unusual provision 
in that we incorporate a memorandum in a law and he is certainly 
correct in that, but section 4 is a general provision. 

Now, we are going to have vigorous opposition to that, and I am 
in hopes that you gentlemen will not impose that on this bill. 

When it was put in the bill we didn’t think there would be so much 
opposition to it, but since then I have been informed of the opposition 
and it is an unkindness to this bill which you favor to put in this 
particular provision. 

Mr. Buper. Will the gentleman yield to me? 

The Cnairman. Mr. Budge. 
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Mr. Enatr. I yield to the gentleman from Idaho. 

Mr. Bungee. I would like to invite the attention of the gentleman 
from C alifornia and also the committee to the fact that this same lan- 
guage is contained in the title of the bill, and passed the House in that 
form. I don’t know why there should be any objection to it. The 
same language is in the tidelands bill. There is precedent for it. 

Mr. Enaur. He and I got together on the language that went in 
the tidelands bill, and it is not my impression it is as broad as this. 

Mr. Bungee. I think it is identical. 

Mr. Enete. I think if the gentleman will examine that language 

he will find that the language that was put in the tidelands bill is in 
effect a reiteration of section 8 of the Reclamation Act of 1902, but 
this goes further than that. This says that— 
All Federal officers in carrying out this and laws relating to water-resources 
development and utilization, including the furnishing of water to national de- 
fense installations, in States or Territories lying wholly or partly west of the 
ninety-eighth meridian, shall proceed in conformity with the laws of such 
States or Territories with regard to the control, appropriation, use, or dis 
tribution of water. 

Now, this language is going to be particularly controversial with 
reference to defense establishments where it will be asserted that in 
many instances the States have conceded sovereignty to the Federal 
Government, and thereby cut off any right that they might have to 
regulate the use and distribution of water, and the Defense Depart- 
ment is going to be very, very sensitive about this particular lan- 
guage, 

Now, I think, therefore, that the language is broader than the 
language which the gentleman from Idaho and I formulated, and 
which we took to Mr. Walters, of Pennsylvania, when he was han- 
dling tidelands and had it brought in, it is broader and is going to be 
more controversial, and I am p leading with the committee to leave it 
out because I want to see this legislation succeed, not because I am 
opposed to the language of section f, I support it. [ have intro- 
duced it separately. 

Now, I viel l to you. 

Mr. Miuuer. If the gentleman says he has introduced it tigger yr ly, 
" expects there will be a lot of controversy about it then. If the 

ntleman agrees to the principle, then why not stand up to the 
Di inciple that it is right, regardless of what bill it is attached to, and 

oht the thing through ? 

Mr. Ke NGLE. For the simple reason that I belt lieve in doing things 
that are legislatively feasible, and I want to move in such a way as to 
get the bill that is Steed by Mr. McKinnon enacted into law. and to 
solve the particular problem that we started out to do. 

I believe in digging one pos t hole at a time, and vetting it dug, and 
“s this instance we are try ng to do something for the people of Fall- 
brook, and to make their case a vehicle to settle a controversy which is 
general in its application, is wnt ir to them. 

Now, we can do just as much taking it separately and I have already 
said that. ase hairman of the subcommittee, the bill will be immediate ‘ly 
scheduled and will be put out. 

Mr. Saytor. Will the gentleman vield 4 

Mr. Enate. Yes. 

Mr. Saytor. I would like to call your attention to the stipulation 
which the United States Attorney General entered into with the rep- 
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resentatives of the Fallbrook irr igation district. the defendants in this 
lawsuit which I think now make it imperative that this section be kept 
in the bill, because on the 30th day of November 1951, they filed a 
stipulation, paragraph 4 of which declares “that the rights of the 
United States of America,” you will notice that there is no limitation 
on any one of the departments or anything else in this stipulation: 

“That the rights of the United States of America to the use of the 
waters herein are to be measured in accordance with the laws of the 
State of California,” and the Attorney General has now taken that 
positio nh, not jus st on behalf of the Department of Justice. He has 
entered that stipulation with regard to each and e very agency of the 
United States, and the ‘Vv are bound by i it, and I think we have a good 
chance of getting it through right now. 

Mr. Enéie. You had a better chance with separate legislation, and 
I will call the gentleman’s attention to the fact that this amendment 
provides that the Defense Department in its utilization of water 
shall be subject to the control of State law in the control, appropria- 
Lion, use or distribution of water. 

Now, that raises the question as to whether or not the State water 
authorities can go on a military reservation and determine whether 
or not the water is appropriately being used for a tank trap or ought 
to be used for a golf course. 

I am prepared to debate that at the proper time, but I don’t think 
it should be debated in connection with the Santa Margarita bill, 
and if you aren’t careful you are going to end up with your little Santa 
Margarita people, for whom we m: ade a trip 3,000 miles across this 
country to hold a he “arine. and to try to he lp them out. we are Fong 
to have them sit on the sidelines while we conduct a full-scale brawl] 
about general language, general application, throughout the entire 
western part of the United States. 

I say it isn’t fair to make their bill a vehicle for that kind of a 
controversy. 

Let’s get their case settled, and take this one separately. We will 
have enough fun with it as it is. 

Mr. Buper. If the gentleman will yield, it is my understanding 
all of this Santa Margarita dispute started because the Federal 
Government asserted a right which section 4 would limit. You 
wouldn’t have taken the 3,000-mile trip if the Federal Government 
hadn’t said they don’t own the water in the river. I think the Con- 
gress should tell the Federal Government it doesn’t own the water 
in the river, it is under control of the laws of the State of California. 

Mr. Eno ie. That is entirely correct, but no one has ever disputed 
the power and right of Congress to act with reference to public prop- 
erty belonging to the Federal Government, whether it is water or 
land, and as a consequence in specific cases this Congress has always 
had the power to make disposition of public property of this Gov- 
ernment, and that is what we are doing in a particular case. 

Now, whether you want to adopt general language like this as the 
Congress has adopted is another matter, and it is extraneous, really, 
and ‘T hope the gentleman will not embarrass the successful consid- 
eration of this legislation by a controversy as broad as this one is 
going to be, when you have an assurance of the firmest kind that 
the bill will be in your hands, and on the floor of the House as fast 
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as I can get it there, and you won’t have to argue the details of the 
Santa Margarita case. 

We can just get right down to brass tacks, and fight the issues in- 
volved in section 4, irrespective of complications by the peculiar cir- 
cumstances which have occurred on the Santa Margarita River, and 
1 hope for that reason that the amendment will be adopted, and that 
the language will be stricken. 

The CuatrMan. You have heard the amendment that section 4—— 

Mr. Buper. Mr. Chairman, may I be recognized a moment ? 

The Cuamman. Yes, Mr. Budge. 

Mr. Bupver. Would the gentleman from California, Mr. Engle, be 
agreeable to this, then: Either having his bill or my bill presented 
to precede this bill that is now under consideration? I would like 
to see this question debated upon the floor of the Congress. I would 
like to see it debated at the earliest possible time. Why can’t we have 
the general legislation, then, preceded with this special legislation ? 

Mr. Enete. It is hard to do that, because we don’t know just how 
the Rules Committee is going to operate, but I certainly haven’t any 
objection to, at the next meeting of our subcommittee, which can be 
this week, taking up this other bill and voting it out, and having 
them both before the Rules Committee at once. 

{I would be glad now to agree to do that. 

Mr. Bupeer. The thing I want to be sure of is that the legislation 
is considered in the House, and I am just afraid that the general 
legislation may not be considered. 

For that reason I would like to see it raised in this bill or some 
other bill. 

Mr. Enecrie. We will get on the floor if the Rules Committee will 
give a rule, and if the calendar permits it, we will meet later this 
week. The Irrigation Subcommittee has a meeting on Thursday, and 
we can schedule that bill, and vote it out of the subcommittee, and 
get it voing. 

Mr. Morris. Mr. Chairman, if I may say one word in this connec- 
tion. 

If you do leave this section 4 in here, and I agree fully with what 
my colleague from California said, Mr. Engle, but in addition I would 
like to make this point: 

If you leave section 4 in here, you will never know by the votes 
in the House at least as to whether or not they voted for or against 
the bill, based on section 4, or the general provisions of the bill, so to 
get a clear-cut issue on the thing it seems to me that it should be in 
separate legislation because it would be so mixed up, and in the argu- 
ments, and so forth, that you would never know whether a man votes 
for or against the bill based on section 4, so it never will be clearly 
settled by leaving it in the bill, I think. 

The CuatrrmMan. The Chair feels it would be desirable to hear from 
the author of the bill as to section 4, although it is a little bit unusual 
at this stage of the bill. 

Mr. McKinnon. Mr. Chairman, I introduced section 4 in this bill 
because I believe in the principle of it. I still believe in the prin- 
ciple of it, and I will still give my support to my friend on that 
side of the aisle, as well as on this aisle, when this issue comes before 
the Congress, but I can see, and after having the bill introduced, after 
having talked with a number of my colleagues, I can see that this 
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section 4 could possibly delay if not defeat provisions of this bill in 
benefiting the Fallbrook people. 

We have several thousand people out there that are greatly con- 
cerned about this issue of the dam, and it means a lot to their liveli- 
hood, to their bread and butter and crops. I would hate to see this 
bill delayed on account of section 4, and if the gentleman will go with 
me in deleting section 4 in this bill, I will be glad to pledge them 
every bit of support I can get together on the involved principle of 
section 4 when that time comes and I hope it comes soon, because I 
think—I believe in the principle of it as strongly as the gentleman 
from Idaho, and other gentlemen believe in it. 

I might point out the tidelands bill has been delayed in the Senate 
and could possibly be vetoed in the White House and prov isions could 
be lost that we are so anxious to vet in this partie ular bill. 

I ask your consideration, and your help in getting this part of the 
bill out now, and H will vive you every bit of support I can possibly 
vive 1 vetting section 4+ enacted when it comes ups and as soon as it 
can be brought up, it W ill not be too soon as far as we are concerned, 

The Cuatrman. Are you ready for the question ¢ 

You have heard the motion offered to strike section 4, beginning 
on page 0, 2 cd continuing to page 6. 

All in favor make it known by saying “ave.” 

Opposed, “no.” ; ; , 

Mr. Enerr. Let’s have a division, please. 

The Cnatan. All in favor make it known by a show of the right 
hand. 

Kieht. 

All opposed, make it known by showing their right hand. 

Nine. 

Mr. Aspinauye. Mr. Chairman, Lask fora roll call. 

Che Cuateman. A roll call has been asked for. All in favor of the 
amendment make it known by saying “yea” when their name is called, 
or “nay.” 

Mr. Ragan. Mr. Aspinall. 

Mr. Asprnatu. Aye. 

Mr. Ragan. Mr. Baring. Mr. Baring of Nevada? 

(No response. ) 

Mr. Ragan. Mr. Bentsen. 

Mr. Bentsen. Aye. 

Mr. Ragan. Mr. Berry. 

Mr. Berry. No. 

Mr. Ragan. Mrs. Bosone. 

(No response. ) 

Mr. Racan. Mr. Bow. 

Mr. Bow. No. 

Mr. Ragan. Mr. Budge. 

Mr. Buper. No. 

Mr. Ragan. Mr. Crawford. 

Mr. CrawrFrorp. No. 

Mr. Ragan. Mr. Dawson. 

(No response. ) 

Mr. Ragan. Mr. D’Ewart. 

Mr. D’Ewarr. No. 
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Mr. Ragan. Mr. Donovan. 

(No response, ) 

Mr. Ragan. Mr. Engle. 

Mr. EnGur. Aye. 

Mr. Racan. Mr. Fine. 

(No response. ) 

Mr. Ragan. Mr. Harrison. 

Mr. Harrison. No, 

Mr. Racan. Mr. Jenison. 

Mr. Jenison. No. 

Mr. Ragan. Mr. McMullen. 

(No response. ) 

Mr. Ragan. Mr. Miller. 

Mr. Minirr. No. 

Mr. Ragan. Mr. Morris. 

Mr. Mornis. Aye. 

Mr. Ragan. Mr. O'Neill. 

(No response, ) 

Mr. Ragan. Mr. Poulson. 

Mr. PouLson. Aye. 

Mr. Ragan. Mr. Redden. 

(No response. ) 

Mr. Ragan. Mr. Regan. 

Mr. Recan. Aye. 

Mr. Racan. Mr. Saylor. 

Mr. Sayior. No. 

Mr. Racan. Mr. Taylor. 

(No response. ) 

Mr. Ragan. Mr. Wharton. 

Mr. Wuarron. No. 

Mr. Ragan. Mr. Yorty. 

Mr. Yorry. Ave. 

Mr. Racan. Does the chairman wish to vote 4 

The Cuatmman. The Chair will not vote. 

By this vote the amendment has been rejected. There are seven 
yeas and 10 nays. Thus, the amendment is rejected. 

Mr. Engine. Now, Mr. Chairman, if there are no further amend- 
ments— 

Mr. Bentsen, | have a motion I would like to put before the com- 
mittee at this time. It is in relation to what I was discussing earlier 
about trving to keep from complicating the problem. 

I would like to move that the committee report show that the com- 
mittee is of the opinion that no increase in the installation should be 
made that will further tax the water supply. 

Mr. Crawrorb. I beg your pardon / 

Mr. Bentsen. That no increase be made in the military installa- 
tion that will further tax the water supply, the available water supply. 

I so move. 

The CuarrMan. The suggestion is for the report ? 

Mr. Bentsen. For the report. 

Mr. Sartor. Second the motion. 

The CHatrMan. You have heard the motion that the report contain 
a provision as suggested by the gentleman from Texas. All in favor 
make it known by saying “Aye.” 

Opposed, “no.” 
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The “aves” have it. 

Mr. Jo NGLE. Now, Mr. Chairman, if there are ho further amend- 
ments. I move the bill be favorably reported, as amended. 

Mr. Sartor. Second it. 

The Cuairman. It is moved and seconded that the bill be reported 
as amended. All in favor make it known by Say ing “Ave,” 

Opposed, “no.” :; 

The “ayes” have it. 


Mr. ENGLE. Mr. Chairma l, | ask ungnimous consent that our com- 
mittee counsel be permitted to make any vec hnical chat ves with refer- 
ence to the lines. to fit the amendments into the form to the intent and 
purpose of permitting and ado] ting the amendments in the event they 


don’t fit as offered. 
The {( HAIRMAN, Without objection, it is =O ordered, 
{ Whereupon, at 11:35 a. m., the committee passed to furth l busi- 


ness, 
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SANTA MARGARITA WATER RIGHTS CONTROVERSY, 
CALIFORNIA 


WEDNESDAY, JANUARY 23, 1952 


House or REPRESENTATIVES. 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington. dD. C. 


The committee met, pursuant to adjournment, at 11:05 a, m., the 
Honorable John R. Murdock (chairman) presiding. 

The CuHarrmMan. The committee will come to order. 

Mr. Enoir. Mr. Chairman, I would like to be recognized for a 
further motion. I move at this time to reconsider the vote by which 
the Santa Margarita bill was approved yesterday, and I will ask the 
reporter to insert here the appropriate number, H. R. 5368, 

The motion is—I don’t care to consider it now, but I move that 
the committee reconsider the vote by which H. R. 5368, the Santa 
Margarita bill, was favorably reported from this committee yes- 
terday, and I ask your unanimous consent that the vote on the 
motion De post poned until the next re cular meeting of this committee. 

I want to explain that: I have made the motion and requested 
unanimous consent because under the rules a motion to reconsider 
must be made either on the day or the day following the action taken 
by the committee. 

I am now in process of trying to work out some understanding with 
those who opposed the elimination of section 4 from the Santa Mar- 
garita bill, and I make the unanimous-consent request with this un- 
derstanding: that if we cannot agree on a procedure which is accept- 
able to those who oppose the elimination of section 4 that I intend 
to withdraw the motion to reconsider. I want to make it plain that 
I prefer to get along with my colleagues with whom I agree on the 
contents of section 4, but for certain practical reasons I would like to 
discuss and have time to discuss with them between now and the next 
regular meeting of this committee procedures which might be accept- 
able in lieu of that which was taken. 

With that understanding, Mr. Chairman, I make the motion to 
have unanimous consent. 

Mr. Crawrorp. If the gentleman will vield for a question, T under- 
stand you are in this position: that either yesterday or today are 
the only 2 days on which you can submit this proposition, according 
to the rules? 

Mr. Enoue. That is right, 

Mr. CRawForp. What is there to prevent this committee reconsider 
ing that vote any time it wants to? 

Mr. EnGue. Because the rules of the House say the motion to recon- 
sider must be made upon th day upon which the action was taken, 
or the next succeeding regular meeting. 








12’) SANTA MARGARITA, CALIF., WATER RIGHTS 


Mr. Crawrorp. So then al! that you are accomplishing today is pro 
tecting yourself with respect to the rules? 

Mr. Enewe. That is right. 

Mr. Crawrorp. There will be no vote today of any kind? 

Mr. Enavet. That isright. I have asked unanimous consent to post- 
pone it. Anybody can insist on a vote today. I have asked unanimous 
consent and stated the basis on which it must be considered, namely, if 
we can’t get together on a procedure which is agreeable to those which 
opposed the elimination of section 4, then I expect and intend to with- 
draw the motion because I don’t want to throw this bill into contro 
versy In our own committee, 1 think it would be extremely unwise to 
do that. 

Mr. Buper. Will the gentleman yield to me? 

Mr. Enaur. Yes. 

Mr. Buper. I would like to clarify this: Is it then the gentleman’s 
opinion and position that if this bill is retained in the committee 
without a vote today that if we are unable to agree as to how this 
question shall be raised in the House, he will concur in having this 
bill reported with section 4 in this bill? 

Mr. Eneawe. I will withdraw my motion and it will be automatically 
reported. 

Mr. Harrison. If the gentleman will yield, is it the understanding 
that the members of the committee will receive a reasonable notice 
ahead of any meeting to be held for this purpose / 

Mr. Enoue. That is part of the regular rules of the committee. 
Mr. Harrison. In a meeting such as this today, somebody could call 
up without advance notice. 

Mr. Eneie. The unanimous consent request is it be postponed until 
the next regular meeting of our committee. 

The Cuarmman. The Chair will instruct the clerk—— 

Mr. Harrison. The point I want to make 

Mr. Eneie. You are not going to be caught off base—— 

Mr. Harrtson. That is carried out by a regular notice, not just to 
the committee, but I want the understanding that the notification be 
on that typewritten notice which is received by us in our office. 

The CuatrmMan. Our regular meetings are on the second and fourth 
Tuesdays. 

Mr. Racan (the clerk). I think the next regular meeting is the 12th. 

Mr. Crawrorp. I might say for the record that the chances are that 
several of us will be away from here on the 12th. 

Mr. Harrison. Well, there is that whole week. 

Mr. Eneir. The proposition is, Mr. Crawford, that this thing is 
not going to a contentious vote, anyway. It won't go to a vote, and 
if we can’t agree on something I propose to withdraw the motion, 
but the reason I made the motion was to hold the bill while we try to 
agree on something. 

In other words, I am not going to put the committee in the position 
of splitting on this bill, particularly a portion of it to which I heartily 
agree, but for practical reasons I prefer to see handled some other 
way. 

Mr. Morris. In other words, if I get your point, even if there is an 
agreement that is satisfactory with everyone, you still couldn’t recon- 
sider unless he filed his motion today ? 
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Mr. Eneux. That is right. The only thing the motion does is hold 
a string on the bill. Otherwise, it becomes property of the House, 
and you have got to go to the floor of the House and recommit it. 

The Cuatrrman. You have heard the reconsideration request that 
the bilJ]-—— 

Mr. Enate. I will restate it, Mr. Chairman. 

I make the motion to reconsider and ask unanimous consent that the 
vote on the motion to reconsider be postponed until the next regular 
meeting of this committee, with the understanding that it is our 
purpose to undertake to agree with regard to procedure, and if we 
cannot agree the motion will be withdrawn. 

The Cuarrman. You have heard the motion, and the unanimous- 
consent request, 

Without objection, it is so ordered. 

Hearing no objection, it is so ordered. 

Mr. Eneve. Thank you very much, Mr. Chairman. 

The Cuarman. That completes the program listed for today, gen- 
tlemen. The committee stands adjourned to meet at the call of the 
Chair or at the next regular meeting. 

{ Whereupon, at 11:20 o'clock, the committee adjourned, subject to 


the call of the Chair.) 




















SANTA MARGARITA WATER RIGHTS CONTROVERSY, 
CALIFORNIA 


TUESDAY, FEBRUARY 19, 1952 


Houser or REPRESENTATIVES, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The committee met, pursuant to notice, at 10 a. m., the Honorable 
Clair Engle, presiding. 

Mr. Encir. The committee moves on to bill H. R. 5368, introduced 
by our colleague, Mr. McKinnon, who is here this morning. You are 
invited to come up and join the committee if you wish to, Mr. Mc- 
Kinnon. 

The purpose of the bill is to authorize the Secretary of the Interior 
to construct, operate and maintain certain facilities to provide water 
for irrigation and domestic use from the Santa Margarita River, Calif., 
and the joint utilization of a dam and reservoir and other waterwork 
facilities by the Department of the Interior and the Department of 
the Navy, and for other purposes. 

To give you a status report, the bill is now before the committee and 
by reason of a motion to reconsider the action by which the full com- 
mittee favorably reported this bill heretofore. The motion was made 
with the understanding that if we could not get together on a proper 
basis for changing the provisions of the bill, more particularly those 
which related to section 4, that the motion to reconsider would be 
abandoned. 

We are in this position. Since the reporting of the bill by the full 
committee we have voted out a separate one with the provisions of 
section 4 in general but expanding them somewhat; whereby section 
4 of H. R. 5368 is limited to areas lying wholly or partly west of the 
ninety-eighth meridian, the separate bill reported by the subcommittee 
on irrigation and reclamation, applies section 4, or the content of it, 
to the entire United States, its Territories or insular possessions. 

In addition it seems to me there was one other slight modification, 
was there not, Mr. Carr? You took out the limitation to the western 
part of the country. 

Mr. Carr. There was one word you struck. There was a discussion 
over the word “control” and I think in your bill the word was re- 
moved: in Mr. Budge’s bill, the word “control,” I believe, was left in. 

Mr. Enctr. That is correct. The bill as reported by the subcom- 
mittee struck the word “control,” where it appears on line 3 of page 6 
of H. R. 5368. Soin two particulars the section that is now embodied 
in the Santa Mervarita bill is different from the section now reported 
by the subcommittee, 
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So you have the question of whether or not you want to bring the 
bill back to conform with section 4 of the Santa Margarita to the 
separate bill which was voted out in the subcommittee and for that 
purpose only, or whether you want to bring it back for the purpose 
of reconsidering the whole bill with a view to striking section 4. 

You recall the argument I made, vigorous and long and extended, 
on that subject at the time we considered it, all of which you listened 
to with great patience and then voted against my motion. 

Mr. Poutson. Mr. Chairman, I want to state there is violent objec- 
tion to the elimination of section 4, but they would consider bringing 
it back for the purpose of striking out the reference to the ninety- 
eighth meridian and the word “control” on line 3 of page 6. 

Mr. Eneir. With the stipulation previously made, while you made 
the motion, I now advise the Chair is not in a position to insist on 
the motion for any other than a limited purpose. 

Is there any objection to reconsidering the bill for the limited pur- 
pose mentioned by Mr. Poulson ? 

If not, without objection, a motion to reconsider will be considered 
as carried for that limited purpose, and the bill will be before the 
committee for such further action as the committee sees fit. 

Without objection, the motion to reconsider will be considered as 
favorably voted, and the bill is now before you for reconsideration. 

As I understand you, Mr. Poulson, you want to make a motion to 
conform section 4 to conform with the language adopted by the Sub- 
committee on Irrigation and Reclamation on the second bill containing 
the same subject matter, H. R. 5735. 

Is that the motion you desire to make? 

Mr. Poutson. Yes. 

Mr. Ener. Mr. Poulson has moved H. R. 5368 now before the com- 
mittee, section 4 thereof be amended to conform to bill H. R. 5735, as 
passed out of the Subcommittee on Irrigation and Reclamation. 

Mr. Buner. I think that motion should also include that the last 
section contained in section 4 here be added to H. R. 5735. I don’t 
believe that appears in 5735, does it, the last sentence ? 

Mr. Enerr. Yes, it does. 

But in any event, the gentleman’s motion is to conform to H, R. 
5735 reported by the subcommittee covering the same subject matter. 

Mr. Crawrorp. Do I understand H. R. 5735 as voted out, the title 
will read: 

A bill to require all Federal officers and employees in carrying out laws re- 
lating to water-resources development and utilization to comply with the laws 
of the affected States or Territories. 

Mr. Eneie. Correct. 

Mr. Crawrorp. Secondly, H. R. 5735 as now voted out will carry 
in line 3 the insertion of two words following the word “officers.” the 
two words “and employees.” 

Mr. Enote. That is my understanding. 

Mr. Crawrorp. And 5735, as voted out, in line 6 strikes out the 
words “or Territories,” and inserts the words “Territories, or insular 
possessions.” 

And then strikes out in line 6, “lying wholly or partly west of the 
ninety-eighth meridian.” 

And then in line 8, strikes out the words “or Territories,” and 
inserts “Territories, or insular possessions.” 
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Then at the end of line 8, strikes out the word “control.” 

Mr. Enate. I believe that is correct, is it not, Mr. Carr? At least, 
that is the intent and purpose, if not precisely. 

Mr. Carr. That is right. There was a comma to go before the 
word “Territories,” and then the words, after “Territories.” That 
is all. 

Mr. Eneie. The gentleman has correctly stated what the bill does 
and what the amendments do to 5735. 

The sense of Mr. Poulson’s motion is that the bill, as perfected, be 
substituted for section 4 in the Santa Margarita bill. 

Are you ready for the question ¢ 

Mr. AsprnaLtu. May I make this comment off the record ? 

(Discussion off the record.) 

Mr. Ener. It is a little burro to carry such a heavy load but the 
committee has indicated its will in the matter and the committee pre- 
fers to keep the language in. 

Are you ready for the question? Do you understand the question ¢ 

Mr. Morris. Would you just have someone read the language as it 
is going to be, as we are voting on it ? 

Mr. Enaxe. I will ask Mr. Carr to read it. 

We took section 4 of the bill and introduced it as a separate bill; 
when it came before the subcommittee we made certain changes; in 
order to have the section 4 in this bill to conform to the changes made 
in the subcommittee, so we will not have two separate bills, we have 
to conform them; one is part of the bigger bill and one is separate, 
and we have to conform them. 

Mr. Carr. This is 5735 as amended by the Subcommittee on Lrriga- 
tion and Reclamation: 

A BILL To require all Federal officers and employees in carrying out laws relating to 
water-resources development and utilization to comply with the laws of the affected 
States or Territories 
Be it enacted by the Senate, etc., That all Federal officers and employees in 

carrying out the laws relating to water-resources development and utilization, 

including the furnishing of water to national-defense installations, in States, 

Territories, or insular possessions, shall proceed in conformity with the laws 

of such States, Territories, or insular possessions with regard to the appropria- 

tion, use, or distribution of water and shall not interfere with or acquire any 
vested right except upon specific authorization and upon due compensation 
being paid therefor. The provisions of this act shall not be construed as affecting 

or intended to affect in any manner whatsoever the provisions of section 8, 

Reclamation Act, 1902. 

Mr. Morris. As I understand it, the language just read will be sub- 
stituted for section 4. Section 4 as now appears in H. R. 5368 will be 
stricken and the language we have just heard read will be substituted 
and become section 4 of the bill. 

Mr. Ewnate. Is that right ? 

Mr. D’Ewarr. We will actually amend the bill: not strike section 4 
and substituting; they are amendments to section 4 as now appears ip 
the bill. 

Mr. Morris. That is what I wanted to know. 

Mr. Encir. Now, do you understand what is being done ? 

Are you ready for the question ? 

All in favor say “Ave,” opposed “No.” The ayes have it and so 


ordered. 
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According to my previous understanding, the only action left to the 
committee is to move the bill up or down. 

Mr. Povutson. I move it be reported out. 

Mr. Saytor. I second the motion. 

Mr. Enete. It is moved and seconded the bill be reported out. 

Mr. Yorry. I just want to take a moment to call to the committee’s 
attention some information which came to me after we had voted the 
bill out. 

I was able to obtain a copy of a report prepared by the Corps of 
Engineers, prepared way back in 1938, and fitting exactly in the terms 
of the bill as proposed here except for section 4. 

The Corps of Engineers developed a plan, long before the Navy 
took over the activities, fora dam. The plan was developed on the 
needs of the Navy and the Fallbrook Public Utility District and the 
other users in the area. 

The very dam we are talking about here was designed by the Corps 
of Engineers to meet the needs of the whole area and was recommended 
by them on the basis of the needs of the area, both from the standpoint 
of supply of water and also on the basis of financial feasibility. The 
dam as presently proposed both by the Navy and in our bill would not 
have been recommended as financially feasible or as necessary in the 
size proposed by the Corps of Engineers had it not been for the needs 
of the people in the district and the financial contribution they were 
willing to pay. 

Therefore in taking this over and trying to put it over financially 
without the help of the people in the district and without serving them, 
the Navy, under the prodding of the Justice Department, is not only 
guilty of depriving those people of water which we feel they are en- 
titled to, but also guilty of complete lack of consideration for the pub- 
lic purse involved in that they are willing to go ahead with a project 
not financially feasible on the basis of their own needs alone and push 
it through under the guise of the needs of this emergency. 

Although the Corps of Engineer’s reports show and state specifically 
that everybody involved agrees this dam was right and they specifically 
mention the N vavy was agreeable, that is the project the Navy is op- 
posing here today. So I think we will have a very strong new argu- 
ment when this bill comes before the House and Senate to prove by 
another competent executive department that everybody was agreed 
until Justice moved in at some time or other and started this nefarious 
lawsuit. I apologize to the committee for taking this time but I 
thought if anybody would like to see the report of the Corps of Engi- 
neers they could send over and see that report, as I did. 

Mr. Ener. _— vou ready for the question on the bill as amended ? 
Those in favor say “Aye,” opposed “No.” The ayes have it. 

There is one ae Mi question with reference to the Santa Margarita 
bill which IT would now refer to. 

The Santa Margarita bill and the separate bill containing the word- 
ing of section 4 are now before the Rules Committee, and if the Rules 
Committee grants our request on both those bills is there any objec- 
tion to the committee removing section 4 of the Santa Margarita bill 
on the floor and considering the subject matter of section 4 in a sep- 
arate bill? 
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Mr. D’Ewart. I think that is a motion that one has the privilege 
to make on the floor. 

Mr. Enae. I know. But if you offer it as a committee amendment 
on the floor under those circumstances it has preference and will be 
accepted a good deal quicker than if made in opposition to some of our 
own members. 

We can make it anyway. I am trying to find out if you instruct the 
Chair if it would be permissible to offer that amendment as a com- 
mittee amendment under those circumstances. 

Mr. Povutson. Don’t you think it would be a pretty good idea to 
discuss that problem when we get to it rather than deciding it now, 
because they could just get it out and then the leadership could bring 
up the Santa Margarita bill and it would be taken out and the rest of 
it would be hanging on the hook, and I think it is a matter in which 
the procedure ought to be discussed right at the time. 

Mr. Ener. All right. That takes care of that. Now I assume the 
gentleman objects. 

(Whereupon, at 10:40 a. m., the committee proceeded to further 
business. ) 

ComMiITTEE NoTe.—H., R. 5368 as reported to the House of Repre- 
sentatives on February 21, 1952, is as follows: 


A BILL To authorize the Secretary of the Interior to construct, operate, and maintain 
certain facilities to provide water for irrigation and domestic use from the Santa Mar- 
garita River, California, and the joint utilization of a dam and reservoir and other 
waterwork facilities by the Department of the Interior and the Department of the Navy, 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of the Interior, through 
the Bureau of Reclamation acting pursuant to the Federal reclamation laws (Act 
of June 17, 1902, 32 Stat. 388, and Acts amendatory thereof or supplementary 
thereto) as far as those laws are not inconsistent with the provisions of this Act, 
is hereby authorized to construct, operate, and maintain such facilities as may 
be required to make available to Fallbrook Publie Utility District for irrigation, 
municipal, and domestic use, seven thousand and five hundred acre-feet of water 
per annum from the De Luz Reservoir hereinafter described: Provided, That the 
Secretary of the Interior shall allocate to irrigation, municipal, and domestic 
use an appropriate share of the cost of the DeLuz Dam and Reservoir and shall 
enter into a contract or contracts with the Fallbrook Public Utility District for 
the delivery of seven thousand and five hundred acre-[feet per annum of water 
from said reservoir on terms and conditions prescribed by the Secretary of the 
Interior which contract or contracts shall, among other things provide for pay- 
ment to the United States, upon such terms and conditions and for such period 
as the Secretary of the Interior shall deem proper, of charges which take into 
account (1) an appropriate portion of the cost of operating and maintaining the 
works, including the dam and reservoir and (2) an appropriate portion of the 
capital cost of such works (including, but without limitation, that share of the 
cost of the De Luz Dam and Reservoir which the Secretary of the Interior finds 
properly allocable to irrigation, municipal, and domestic use and such costs of 
rehabilitation, replacement, and betterment as are required from time to time 
and as the Secretary of the Interior finds to he beyond the ability of the water 
users to pay as an ordinary operation and maintenance charge) which contract 
or contracts shall be renewable, under such reasonable terms and conditions as 
the Secretary of the Interior shall specify, at the option of the contracting body 
or bodies: Provided further, That the contracting authority herein granted shall 
be alternative to, and not exclusive of, such authority provided in the Federal 
reclamation laws and if, in lieu of contracting as hereinbefore provided, a repay- 
ment contract is entered into under section 9 (d) of the Reclamation Project Act 
of 1939, the general] feet per annum of water from said reservoir under section 
9 (d) of the Reclamation Act of 1989 and th general repayment obligation shall 
be spread in annual installments, which need not be equal, [in numbers and 
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amounts] and which may be varied in accordance with the economic conditions, 
all in a manner satisfactory to the Secretary of the Interior, over a period not 
exceeding fifty years, exclusive of any development period, which period shall 
start with the availability of water as announced by the Secretary and shall 
stop with the year in which the District's full entitlement of seven thousand five 
hundred acre-feet of water is available, during such period the District shall pay 
operation and maintenance costs and an appropriate share of the capital costs. 
During such period water shall be delivered to the District under annual water 
rental notices at rates fired by the Secretary payable in advance, and any mone ys 
collected in excess of operation and maintenance costs shall be eredited against 
the capital costs and the repayment period fired herein reduced proportionally : 
Provided further, That the Secretary of the Navy shall operate the dam and 
reservoir for the storage and delivery of water to the Navy reservations located 
on the Rancho Santa Margarita in San Diego County known as Camp Pendleton 
and to Fallbrook Publie Utility District pursuant to this seetion in accordance 
with regulations to be agreed upon between the Secretary of the Navy and the 
Secretary of the Interior, which regulations shall conform to and be in harmony 
with the hereinafter-mentioned memorandum of understanding; and the Secre- 
tary of the Interior shall transfer to the Secretary of the Navy from the payments 
made by the contracting body or bodies, funds equal to an appropriate portion of 
the operating, maintenance, rehabilitation, replacement, and betterment costs of 
the dam and reservoir, such appropriate portion to be agreed upon between the 
Secretary of the Navy and the Secretary of the Interior and the contracting body 
or bodies: Provided further, That the Secretary of the Interior may transfer to 
any body or bodies contracting under this section the care, operation, and main 
tenance of the facilities constructed by the Secretary of the Interior, under condi- 
tions satisfactory to the Secretary of the Interior, and the said body or bodies, 
and, with respect to such of the facilities as are located in the naval reservations, 
satisfactory also to the Secretary of the Navy: Provided further, That in the event 
of a national emergency involving mobilization, it hecomes necessary for the De 

partment of the Navy to exercise its rights, under the hereinafter-mentioned memo 
randum of understanding, to utilize the yield of the De Luz Reservoir. in excess 
of twelve thousand five hundred acre-feet per annum, the Secretary of the Interior 
shall determine the amount and extent of the damages to the water users of the 
Fallbrook Public Utility District, taking into consideration the damage as a result 
of being deprived of water for that year and the long-term effect of such depriva- 
tion. An amount equal to the damages as determined by the Secretary shall be 
considered as a payment on the District's obligation to the United States under its 
repayment contract. In the event the amount of such damages shall exceed the 
unliquidated obligations of the contract, the Department of the Navy shall pay to 
the District the difference between the amount of damages and the unliquidated 
obligation. During the period of such ercess use, the operation and maintenance 
chaages shall be reduced to an amount equal to such cost during said period. 
The latter proviso is not intended to give nor shall said water users individually 
have any independent claim or right of action against the United States of Amer 
ica for damages for deprivation of water, such damages being deemed fully com- 
pensated by the credit herein provided for to be made on the repayment contract 
of the Fallbrook Publie Utility District and the contract, or contracts, with said 
District shall so provide, which contract, or contracts, shall be effective only df 
approved and ratified by a majority vote of the electors of said District voting at 
an election called for that purpose. 

There are hereby authorized to be appropriated, out of any moneys in the 
Treasury of the United States not otherwise appropriated, such sums as may 
be required to carry out the purposes of this section. 

Sec. 2. That upon the completion of the construction of the dam and reservoir 
at the junction of the Santa Margarita River and De Luz Creek in the county 
of San Diego, State of California, authorized by title Il, section 201, and title 
IV, section 401, of the Act of Congress of January 6, 1951 (ch. 1212, Public Law 
910), the joint utilization thereof is hereby authorized by the naval reservations 
located on Rancho Santa Margarita in the county of San Diego, State of Cali- 
fornia, and by the Fallbrook Publie Utility District, a public agency of the 
State of California, for flood control, conservation, and storage of water for irri- 
gation, municipal, and domestic purposes, for the use and benefit of said naval 
reservations and said Fallbrook Publie Utility District on a basis of twelve 
thousand five hundred acre-feet per annum to the Navy and seven thousand five 
hundred acre-feet per annum to Fallbrook Publie Utility District. all in aceord- 
ance with that certain memorandum of understanding between the Department 
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of the Navy, the Fallbrook Public Utility District, Department of the Army, and 
the Department of the Interior, agreed to by representatives of said agencies at 
San Diego, California, December 14, 1949, so far as the same is not inconsistent 
with the provisions of this Act and as further hereinafter provided. 

Sec. 3. The Secretary of the Army through the Chief of Engineers, acting in 
accordance with section 7 of the Flood Control Act of December 22, 1944 (Public 
Law 534, Seventy-eighth Congress), is authorized to utilize for purposes of tlood 
control such portion of the storage capacity of the dam and reservoir as may 
be available. 

[Sec. 4. All Federal officers in carrying out this and laws relating to water 
resources development and utilization, including the furnishing of water to 
national defense installations, in States or Territories lying wholly or partly 
west of the ninety-eighth meridian, shall proceed in conformity with the laws 
of such States or Territories with regard to the control, appropriation, use or 
distribution of water and shall not interfere with or acquire any vested right 
except upon specific authorization and upon due compensation being paid there 
for. The provisions of this Act shall not be construed as affecting or intended 
to affect in any manner whatsoever the provisions of section 8, Reclamation 
Act, 1902.] 
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